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Table  62. 
DEPRECIATION  ESTIMATES  OF  DIFFERENT  WITNESSES 
As  of  December  31,  1913. 


Annual  Depreciation  Allowances 

Gross 
Annual 
Revenue 
Assumed 
(1913) 

WITNESS 

incl.  Overhead  and  Interest- 
dur.-Constr. 

ReproductionCostincl.  Over- 
head   and    Int.-dur.-Constr. 

Annual 
Amount 

Per  cent,  of 

Repro. 
Cost    incl. 
Overhead 

and 
Int.-dur.- 
Constr. 

Per  cent,  of 
Depre- 
ciated 
Value 

Per  cent,  of 

Gross 

Revenue 

Gross 
Amount 

1 
Depreciated 
Amount 

Amount 

Per  cent,  of 

Reproduction 

Cost 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

PLATNTDJF'S   WITNESSES 

$20,000,000 

$21,933,000 

19,976,000 

21,645,000 

$284,000 
284,000 
279,000 

280,600 

1.42% 
1.29% 

1.4% 

13% 

8.45% 
8.34% 
8.19% 

8.23% 

$3,362,000 
3,409,000 
3,409,000 

3,409,000 

PI.  Exh.  164 

Before  allowances  had   been 
made  for  reduction  due  to 
pavements,  agreements,  etc. . 

Metcalf 

$25,126,000 
23,389,000 

25,140,000 

$3,192,000 
3,413,000 

3,495,000 

12.7% 
14.6% 

13.9% 

113% 
1.19% 

1.12% 

PL  Exh.  97  and  164 
Revenue  from  all  sources 

PI.  Exh.  199,  p.  3; 
PI.  Exh.  201 

PI.  Exh.  202; 

Revenue  from  all  sources 

Before  allowances  had  been 
made   for  reduction   due  to 
pavements,  agreements,  etc. . 

DEFENDANTS'  WITNESSES 
Dockweiler 

Before  allowances  had  been 
made  for   reduction   due  to 
pavements,  agreements,  etc. . 

Dillman 

19,092,000 

14,053,000 
13,000,000 
13,311,000 

5,039,000 

26.4% 

269,000 
228,000 
273,000 

1.41% 

1.91% 

1.75%* 
2.05%* 

7.9% 
7.5% 
8.0% 

3,409,000 
3,040,000 
3,409,000 

Def.  Exh.  121  (corrected) 
Revenue  from  all  sources 

Before  allowances  had  been 
made   for   reduction   due   to 

18,461,000 

5,150,000 

27.9% 

1-48% 

Def.  Exh.  213 

Def.  Exh.  101 

Revenue  from  all  sources 

1.86%. 
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DEPRECIATION. 

MR.  GREENE :  Depreciation.  It  is  with  the  greatest  reluc- 
tance, your  Honor,  that  I  take  up  the  next  topic,  because  I  feel 
that  your  Honor's  experience  in  connection  with  depreciation, 
together  with  the  information  furnished  by  the  witnesses  who 
have  been  here  in  this  case,  make  it  almost  a  presumption  for 
me — and  perhaps  Mr.  Searls  will  agree  with  me,  for  him — to  dis- 
cuss it,  but  I  have  some  notions  about  the  subject  that  I  want 
to  express  and  I  shall  try  not  to  take  any  more  time  than  is 
necessary  to  develop  them. 

THE  MASTER:  You  need  not  worry  about  that,  Mr.  Greene, 
I  don't  know  very  much  about  it. 

MR,  GREENE:  I  now  present  Table  62.  It  shows  the 
depreciation  estimates  of  the  various  witnesses,  the  gross  amount 
of  reproduction  cost,  the  depreciated  amount,  the  actual  amount 
of  accrued  depreciation  and  the  percentage  which  that  is  of 
reproduction  cost,  the  annual  depreciation  allowances  and  the 
per  cent  which  that  is  of  depreciation  value,  also  of  gross  revenue 
and  of  the  gross  revenue  assumed.  I  think  the  table  will  fit  in 
with  the  discussion  as  we  proceed. 

[Table  inserted  opposite] 

I  take  up  first  the  definition  of  depreciation.     Hazen  says: 
(7888)       "Depreciation,     as     applied    to     existing    structures, 
means  the  difference  in  worth  of  the  structures,  as  they  are,  and 
as  they  would  be  if  they  were  new  and  free  from  deterioration, 
wear  and  corrosion." 

"I  will  include  the  functional  depreciation,  but  there  are 
some  parts  of  this  system  that  I  think  require  special  treatment 
in  that  respect,  particularly  the  Merced  structures,  and  perhaps 
some  other  parts  where  there  is  a  great  deal  of  what  is  some- 
times called  functional  depreciation.  *  *  *  *  I  do  intend  to 
include  every  depreciation  that  ought  to  be  estimated  under  this 
classification." 
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"Annual  depreciation  refers  to  the  amount  of  money  that  must 
be  set  aside  each  year  to  cover  the  estimated  loss  by  wear,  tear 
and  corrosion  of  structures,  in  order  that  the  investment  may  be 
maintained." 

Metcalf  quoted  the  definition  of  a  committee  on  valuation  of 
public  utilities  of  the  American  Society  of  Civil  Engineers,  1916, 
as  follows: 

(7972)  "  'A  general  definition  is  lowering  in  value  or  worth, 
as  used  in  connection  with  the  valuation  of  public  service  prop- 
erty, the  loss  of  value  due  to  age  and  use,  including  the  loss 
from  deterioration,  wear  and  tear,  inadequacy,  obsolescence,  de- 
pletion and  other  similar  causes. 

"  'Discussion  of  depreciation  generally  includes  also  causes 
of  loss  of  value  or  worth,  and  methods  of  depreciation  account- 
ing, and  of  restoring  the  loss  to  the  property  or  its  owners. 
Whether  all  or  but  a  portion  of  these  elements  should  be  con- 
sidered in  valuation  depends  upon  the  character  of  the  property, 
and  the  method  of  accounting  theretofore  used  by  the  corporation. 
The  depreciation  due  to  lowered  prices  and  other  non-physical 
agencies  will  be  called  a  decrement. 

"'Depreciation  accounting:  The  branch  of  accounting  by 
which  the  wastage,  through  age  and  use,  of  capital  invested  in 
physical  property,  and  in  some  cases  in  intangible  property,  is 
accounted  for  or  offset  either  wholly  or  in  part.  The  methods 
used  at  the  present  day  are  clearly  in  the  developmental  stage,  and 
even  when  prescribed  by  the  same  official  body  are  not  uniform 
for  different  utilities,  or  even  for  different  parts  of  the  property 
of  a  single  utility.' 

"The  law  recognizes  that  it  is  equitable  that  the  property 
of  a  public  service  corporation  used  in  the  service  of  the  public 
should  be  maintained,  and  the  investment  kept  unimpaired  by 
physical  or  functional  depreciation,  that  is,  by  wear  and  tear, 
obsolescence,  etc.,  in  some  manner,  through  the  operating  expenses 
and  agency  of  the  rates." 
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(8057)  "Depreciation  is  a  fact,  but  its  amount  is  not  fixed 
nor  definite.  There  is  physical  depreciation — wearing  out,  or 
rusting,  or  rotting  out.  There  is  a  diminishing  capacity  to 
reservoirs  by  silting,  and  to  pipes  by  diminishing  capacity.  There 
is  a  functional  depreciation  by  supercession,  such  as  applies  to 
the  upper  Crystal  Springs  dam,  and  the  Davis  tunnel.  There  are 
changes  in  the  art  which  make  more  up-to-date  structures  desir- 
able. A  few  years  ago  there  was  a  voiced  public  sentiment 
against  water  from  Lake  Merced  which  might  have  compelled  its 
abandonment,  and  the  relegation  to  scrap  and  second-hand 
material  of  those  pumps  and  other  structures  for  its  use." 

Met  calf  summed  up  two  general  points  of  view  held  today 
with  reference  to  depreciation : 

(7966)  "The  depreciation  of  structures  has  been  considered 
by  engineers  and  accountants  from  two  substantially  different 
points  of  view ;  first,  that  of  their  ability  to  serve ;  and  second, 
their  longevity. 

"On  the  service  basis,  depreciation  may  be  defined  as  the  loss 
of  value  in  service  of  the  existing  as  compared  with  a  similar  new 
structure.  On  the  longevity  basis,  depreciation  may  be  defined 
as  the  loss  in  value  of  the  existing  as  compared  with  a  new 
structure  due  to  a  lapsed  time.  Under  the  service  idea,  there  is 
to  be  deducted  from  the  value  new  of  the  property  in  determining 
value,  an  allowance  only  for  deferred  maintenance  resulting  from 
a  temporary  failure  to  maintain  the  property  at  100%  service 
value.  Under  the  longevity  theory,  there  must  be  considered  the 
loss  from  the  value  new  due  not  only  to  wear  and  tear  or  physical 
depreciation,  but  also  functional  depreciation  and  the  mere  lapse 
of  time.  Whether  or  not  this  depreciation  allowance  must  be 
deducted  from  value  new  as  a  basis  for  rating  depends  upon  the 
method  of  accounting  depreciation.  If  the  depreciation  allowance 
is  treated  as  amortization  of  capital  and  all  renewals  are  treated 
as  new  construction,  then  deduction  should  be  made  from  the 
value   new   of  the  accrued  depreciation  to   determine   the  rating 


854 

base.  If,  on  the  other  hand,  the  depreciation  allowance  is  treated 
as  a  fund  to  be  used  solely  to  renew  structures  as  they  suffer 
total  depreciation  or  have  to  be  replaced  from  any  cause,  no 
deduction  should  be  made  from  the  value  new  in  determining  the 
rating  base. 

"In  its  final  analysis,  the  determination  of  depreciation  is 
essentially  and  clearly  a  matter  of  sound  judgment  which  should 
be  based  in  large  measure  upon  the  actual  (7967)  existing  con- 
dition of  the  structure  so  far  as  it  can  be  determined,  the  probable 
future  conditions  of  service,  so  far  as  they  can  be  forecasted, 
and  the  equitable  consideration  to  be  given  to  the  method  of 
accounting  depreciation  under  which  the  property  is  operated. 
No  method  of  figuring  depreciation  thus  far  adduced  can  be 
applied  to  all  cases  or  structures  with  equity  without  modifications 
to  accord  with  special  circumstances,  conditions  and  facts.  All 
methods  are  subject  to  serious  error  and  abuse  unless  controlled 
by  fair-minded  judgment.  Finally,  the  depreciation  allowance 
should  be  weighed  from  a  consideration  of  what  appears  to  be 
a  safe  allowance  for  maintaining  the  integrity  of  the  investment 
in  structures  from  the  investor's  point  of  view  and  what  may  be 
desirable  and  fair  from  the  consumer's  point  of  view." 

(See  also  Metcalf,  7974-5.) 

When  recalled,  by  request  of  the  master,  to  answer  further 
questions  upon  the  determination  of  depreciation.  Metcalf  again 
characterized  the  two  theories  concerning  the  method  of  meeting 
depreciation  as  follows: 

(11185)  "Now,  if  I  may  say  just  one  word  with  regard  to 
the  two  points  of  view  to  which  you  have  alluded,  and  the  point 
of  view  of  corporations,  as  I  understand  it  today,  according  to  the 
one,  as  you  have  said  the  structure  or  the  plant  is  regarded  as 
an  entity  capable  of  furnishing  service  to  the  community,  and 
for  an  indefinite  period  of  time,  unless  the  time  be  limited  by 
franchise,  as,  for  instance,  in  the  case  of  a  railway  line.  Now, 
as  an  entity,  the  structure  never  dies;  its  condition  varies  some- 
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what,  assuming  that  it  is  well  operated,  but  not  very  materially 
during  its  life  history  after  it  is  once  established,  that  is,  after 
the  cycle  of  depreciation  of  the  individual  structure  is  once 
established  it  runs  along  under  certain  general  conditions.  Now, 
I  think  the  conception  of  the  problem  today  differs  from  that 
of  some  years  ago  in  that  the  trend  of  thought  is  toward  con- 
sidering the  'normal  condition'  of  that  property  as  the  condition 
existing  when  it  has  operated  long  enough  to  have  reached  the 
'normal  cycle  of  renewals,'  whereas  formerly  great  thought  was 
given  to  the  condition  when  the  property  was  originally  built 
(11186).  Now,  if  we  say  that  the  normal  condition  when  it  is 
operating  is,  loosely  speaking,  on  an  80%  basis,  whereas,  when  it 
is  new  it  is,  so  far  as  the  structures  are  concerned,  on  a  100% 
basis,  the  practical  problem  which  the  courts  and  the  public  and 
the  corporations  have  to  face  is,  what  is  a  fair  basis  for  con- 
sideration or  for  valuation  of  that  property?  Is  it  more  desirable 
to  rate  it  on  the  100%  basis,  or  to  rate  it  on  the  80%  basis? 
That  is,  the  100%  basis  less  the  amount  of  depreciation  to  this 
normal  standard.  Now,  if  the  first  standard  is  used,  then  your 
rates  would  be  predicated  on  the  full  amount  which  corresponds 
in  a  general  way  to  your  investment;  on  the  second  basis,  it 
would  correspond  to  a  depreciated  amount,  that  is,  to  the  full 
amount  less  the  depreciation.  Under  the  first  condition,  you 
would  have  no  provision  to  make  in  the  rates  to  amortize  any 
loss  in  value,  you  would  merely  be  compelled  to  meet  the  renewals 
from  month  to  month  and  year  to  year  as  they  accrue.  Under 
the  second  condition,  you  must  not  only  meet  the  renewals  as 
they  accrue,  but  if  you  are  going  to  rate  the  property  in  the 
interval  on  the  80%  basis,  you  must  also  amortize  that  lost  20%'. 
The  interpretation  which  has  sometimes  been  put  upon  the  Knox- 
ville  decision  has  been  that  the  judge  had  in  mind,  not  the  depre- 
ciated property  as  such,  that  is,  not  the  80%  condition  of  the 
railway  of  which  I  have  just  spoken,  but  the  question  whether 
that  railway  was  at  that  time  in  the  80%  condition,  or  momen- 
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tarily  in  a  65%  condition  when  an  80%  condition  was  its  normal 
condition,  in  other  words,  that  he  referred  in  his  opinion  to  what 
we  speak  of  today  as  deferred  maintenance,  deferred  maintenance 
being  the  amount  which  measures  the  difference  in  the  property 
between  its  normal  operating  condition  and  its  actual  momentary 
condition.  In  the  treatment  of  the  case  here  we  have  treated  our 
valuation  from  the  point  of  view  (11187)  that  there  was  actual 
depreciation  to  what  would  correspond  to  the  80%  condition  of 
the  property,  and  that  regardless  of  whether  the  company  had 
been  permitted  to  earn  the  20%  loss  in  value — to  amortize  that, 
or  not,  we  must  account  it,  and  we  have  so  figured  our  depre- 
ciation allowance." 

As  to  the  kinds  of  depreciation  Metcalf  says: 
(7975-6)  "Depreciation  may  be  classed  in  a  general  way 
under:  (1)  physical  depreciation,  covering  the  loss  in  value  due 
to  wear  and  tear  of  the  structures  under  operating  conditions; 
(2)  functional  depreciation,  covering  loss  in  value  due  to  obso- 
lescence and  abandonments  necessitated  by  changes  in  the  art, 
in  service  conditions  or  demands,  etc.;  (3)  special  contingent 
depreciation,  covering  extraordinary  renewal,  repair  or  recon- 
struction costs,  such,  for  instance,  as  those  involved  by  changes 
in  street  grades,  the  introduction  of  underground  conduits,  sub- 
ways, etc.,  by  injury  to  structures  or  consequential  damages  from 
broken  pipes  due  to  electrolysis,  settling  trenches  caused  by  the 
work  of  other  corporations,  etc.;  injuries  and  damages  growing 
out  of  washouts  caused  by  cloudbursts,  unprecedented  storms  or 
floods,  or  unusually  low  temperatures,  etc.;  and  other  causes,  etc.; 
cost,  which,  if  charged  to  the  annual  operating  account,  might 
cause  such  violent  fluctuations  as  to  affect  the  stability  of  the 
securities,  and  hence  the  credit  and  borrowing  capacity  of  the 
corporation,  but  which,  if  distributed  over  a  period  of  years, 
would  be  of  no  serious  moment. 

"That  might  be  called  a  special  contingent  depreciation  allow- 
ance or  a  contingent  reserve  allowance,  or  a  general  reserve;  you 
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may  call  it  by  any  name  that  you  please,  but  it  is  an  allowance 
to  cover  unusual  conditions  which  do  arise  from  time  to  time. 
I  have  assumed  that  under  regulation,  while  the  governing  body 
might  permit  the  earning  and  setting  aside  of  such  a  reserve  to 
meet  such  expenses,  when  that  reserve  got  to  an  amount  which 
the  regulating  body  might  consider  sufficient,  it  would  probably 
stop  further  earnings  for  that  purpose.  In  other  words,  simply 
maintain  it  at  a  safe  point  rather  than  to  continue  it  indefinitely." 

Methods  of  Determining  Depreciation: 

Hazen  stated  (7S88)  :  "There  are  no  fixed  rules  for  estimating 
depreciation ;  different  kinds  of  structures  require  different  treat- 
ments. This  will  be  illustrated  by  taking  up  some  typical  kinds 
of  property  in  the   Spring  Valley  system." 

He  then  goes  on  to  outline  his  views  in  a  most  interesting 
manner  showing  the  methods  used  by  him  in  trying  to  form 
sound  judgment  as  to  the  actual  condition  of  these  structures, 
instead  of  contenting  himself  with  making  an  academic  estimate 
along  stereotyped  accounting  lines  based  upon  average  water- 
works' experience.  He  attaches  great  weight  to  past  experience 
interpreted  in  the  light  of  local  environment,  conditions  and  ex- 
perience, and  even  greater  weight  to  the  actual  condition  of  the 
structures  as  he  finds  them.  To  obviously  very  long-lived  struct- 
ures, such  as  dams  and  tunnels,  he  gives  no  depreciation,  unless 
there  be  some  evidence  of  functional  depreciation;  to  such 
structures  as  the  wrought-iron  riveted  pipe  system,  he  applies  his 
judgment  on  the  basis  of  past  experience  with  such  structures, 
their  condition,  loss  in  carrying  capacity,  etc.;  the  structures 
concerning  the  life  history  of  which  records  are  fairly  definite, 
such  as  pumps  and  boilers,  he  depreciates  on  the  basis  of  the 
sinking-fund  formula,  using  a  5%  interest  rate,  applied  with  due 
consideration  of  the  results  of  his  personal  inspection  of  the 
individual  structures;  and  the  special  cases  he  treats  on  their 
merits,  unhampered  by  consideration  of  the  theoretical  formulae. 
Finally,  he  checks  his  results  by,  and  reviews  them  in,  the  light 
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of  definite  experience  had  in  certain  works,  the  detailed  records 
of  which  he  and  Metcalf  had  been  able  to  obtain  and  with  the 
life  history  of  which  they  were  familiar.  These  results  are  shown 
in  Metcalf 's  Plaintiff's  Exhibit  160,  page  26,  and  Hazen's  Plain- 
tiff's Exhibit  159,  page  26.     He  further  says: 

(7949)  "I  might  say  further  as  a  result  of  my  other  studies 
which  I  made,  I  came  to  the  conclusion,  at  least  ten  years  ago, 
that  the  average  rate  of  depreciation  on  American  waterworks 
properties  was  in  the  neighborhood  of  1%  per  annum,  that  not 
being  a  fixed  figure,  but  an  average  figure  in  which  there  was 
considerable  variation;  figures  of  considerably  less  than  1%  were 
found  in  various  stable  properties,  and  running  up  to  2%  or  more 
in  properties  that  were  not  stable  and  well  designed." 

Records  of  Other  Waterworks: 

Upon  the  subject  of  general  records,  Metcalf  says: 
(8010)  "In  view  of  the  fact  that  waterworks  construction  was 
not  generally  or  actively  undertaken  in  this  country  until  the 
seventies,  it  is  clear  that  experience  with  many  waterworks 
structures  has  not  progressed  sufficiently  far  to  give  a  clear 
indication  of  their  ultimate  life,  or  period  of  useful  service. 
Moreover,  new  machinery  and  devices  are  constantly  being  intro- 
duced in  the  waterworks  field,  which  have  been  under  trial  for 
comparatively  but  a  few  years.  It  is  clear,  therefore,  that  the 
past  record  of  even  the  earliest  waterworks  in  this  country, 
furnish  but  a  partial  record  of  the  magnitude  of  the  fair  allow- 
ance to  be  made  for  depreciation,  as  determined  by  the  abandoned 
structures,  and  that  in  figuring  the  actual  accrued  depreciation 
upon  any  waterworks  property,  judgment  must  be  based  upon 
the  depreciation  in  the  existing  property,  as  well  as  in  the  aban- 
doned property.  Mr.  Hazen  and  I,  for  many  years  now,  have 
been  endeavoring  to  find  reliable  data  in  the  (8011)  actual  experi- 
ence of  different  waterworks  properties  as  a  guide  to  reasonable 
depreciation  allowances.     The  attempt  has  been  made  to  collect 


eciation, 
1  depre- 
>ven  an 
icter  of 
>  to  the 
concern- 
m  exist- 


)m  these 
checking 
estimates 
cent  of 
ice  may 
r  capita 
because, 
he  char- 
s  in  the 
ike,  and 
nity  and 
•ves  and 
is  might 
be  very 
it  would 
by  more 
ions   out 


to  judg- 
figuring 
the   fair 


Table  62-A. 


DEPRECIATION  RECORDS  OF  SOME  OLD  WATER  WORKS 
A^embled  and  Analyzed  byAUen  Hazenand  Leonard  Metcalf 


(1) 


Date  of  Record 

Authority 

Population 

Whole  Period  of  Operation,  years 

Average  Age  of  Investment,  years ...... .  .  ■  •  •  ■  •  ■ 

Gross  Revenue  During  Whole  Operating  Period.  . 

Gross  Reproduction  Cost  of  Structures 

Abandoned  Structures ■•■•■•■■•••;  T"  V  "  V  Y.V 

Total  (including  Overhead  and  Interest-dur- 

ing-Construction) 

Accrued  Depreciation  Existing  Structures 

«  «  in  Abandoned  Structures .  . 

Total  Depreciation  in  amount 

«  "  "  per  cent 

Average  Annual  Straight  Line  Depreciation  in  Per 
cent — Based  upon 

(a)  Gross   Reproduction   Cost   and    Abandoned 
Structures 

(b)  Net  or  Depreciated  Reproduction 

(c)  Gross  Revenue  during  whole  Operating  Period 

(d)  Per  capita 


Portland,  Me., 
Water  District 


(2) 


1907 

Hazen  &  Metcalf 

78,200 

39 

18 

$6,605,000 

$2,594,000 

137,000 


$2,731,000 

498,000 
137,000 


$633,000 
23.2% 


1.29% 

1.46% 

9.57% 

$0.45 


Average 

1.02% 

1.13% 

9.02% 

$0.45 


Racine,  Wis. 

Denver  Union 

Water    Company, 

Colo. 

Pennsylvania 

Water  Co., 
Wilkinsburg,  Pa. 

Spring  Valley 

Water  Co., 

San  Fran  e, 

(3) 

(4) 

(5) 

(6) 

1913 

Hazen 

38,002 

26 

16 

$1,343,000 

$1,219,000 

19,000 

1913 

Metcalf 

242,000 

43 

20 

$22,000,000 

$10,411,438 

1,420,505 

1911 

Metcalf 

90,000 

23 

12 

$3,923,000 

$3,128,389 

250,000 

1913 
Hazen  &  Metcalf 
453,000 
55 
26 
$76,968,000 
$25,126,000 
3,420,000 

$1,238,000 

70,600 
19,100 

$11,831,943 

1,320,970 
1,420,505 

$3,378,389 

271,700 
250,000 

$28,546,000 

3,496,000  L.M. 
3,420,000 

$89,700 

7.24% 

0.45% 

0.47% 

6.7% 

$0.15 

$2,741,475 
23.2% 

1.16% 
1.31% 

12.4% 
$0.57 

$521,700 
15.4% 

1.29% 
139% 

8.0%(x) 

$0.48 

$6,916,000 
24.2% 

0.93^) 
1.06^*) 

8.45L; 

$0.59 

Average,  excluding 
Racine 
1.17% 
1.30% 
9.6  % 
$0.52 


Figures  7 .  52%.    8%  believed  to  be  a  fairer  figure,  however,  L.  M. 

On  basis  of  Original  Cost  of  Structures  of  $21,306,000  a  straight-line  depreciation  rate  of  1.25*  b 
was  found  to  yield  $6,774,000  depreciation  allowance  (including  abandoned  property!  as  of 


Dec.  31,  1913.    Note  that 


S21, 


.,000 


28,546,000 
(*)    On  Hazen's  depreciation  0. 99%. 


x  1.25%  =  0.93%,  an  approximate  check. 
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records  from  specific  waterworks  of  the  total  accrued  depreciation, 
first,  in  the  shape  of  abandoned  property,  and  second,  in  depre- 
ciation upon  existing  property.  The  problem  has  proven  an 
exceedingly  difficult  one,  owing  to  the  incomplete  character  of 
the  records  of  almost  all  corporations  of  this  kind.  Up  to  the 
present  time,  fairly  complete  records  have  been  obtained  concern- 
ing the  actual  depreciation  in  abandoned  property,  and  upon  exist- 
ing property  in  the  five  following  cases." 
I  now  present  Table  62-A  : 

[Table  inserted  opposite] 

(8013)  "I  do  not  draw  any  particular  conclusions  from  these 
figures.  It  is  merely  a  unit  that  may  be  of  assistance  in  checking 
estimates  that  I  shall  make  hereafter.  I  shall  make  the  estimates 
on  the  bases  stated,  and  check  them  by  the  estimated  per  cent  of 
gross  revenue  and  also  per  capita.  Subsequent  experience  may 
prove  that  there  is  nothing  in  this  [referring  to  the  "per  capita 
basis"],  but  it  is  a  rough  guide;  it  cannot  be  a  close  one,  because, 
obviously,  the  depreciation  allowance  will  depend  upon  the  char- 
acter of  the  construction,  and  not  the  number  of  persons  in  the 
community;  it  might  be  true  if  all  communities  were  alike,  and 
the  structures  depended  only  upon  the  size  of  the  community  and 
the  water  consumption,  and  not  upon  the  annual  reserves  and 
difficulties  of  construction.  I  think  a  per  consumer  basis  might 
be  a  little  more  enlightening,  but  the  difference  would  be  very 
slight;  it  would  not  affect  it  in  the  cents'  place;  I  think  it  would 
be  mills.  Where  you  have  a  community  that  is  served  by  more 
than  one  company,  it  would  tend  to  throw  my  calculations  out 
in  application  to  other  communities." 

At  page  7980  Metcalf  says: 

"The  following  methods  have  all  been  used  as  an  aid  to  judg- 
ment in  determining  the  fair  allowance  to  be  made  in  figuring 
the   accrued   depreciation  on   an   existing  property,   and  the   fair 
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annual  allowance  to  be  made  for  depreciation  in  anticipation  of 
the   future   operating   conditions : 

1.  Sinking  fund  method  [as  applied  both  to  the  gross  and  to 

the  net  reproduction  cost]  ; 

2.  The  straight  line  method; 

3.  Equal  annual  payment  method; 

4.  The  rule  of  thumb  methods;" 

and  he  lays  great  stress  on  the  importance  of  the  inspection  of 
the  property  and  the  evidence  bearing  upon  depreciation  to  be 
found  in  the  abandoned  property  of  the  plant  under  review,  as 
will  be  referred  to  in  detail  later  on.  He  says  that  in  his  com- 
putations he  has  made  allowance  for  physical  and  functional  depre- 
ciation, and  that  he  has  suggested,  further,  that  in  anticipating 
future  conditions  it  would  be  wise  to  make  allowance  also  for 
a  small  additional  sum  to  take  care  of  contingencies  which  may 
arise,  such  as  earthquake  injuries,  damage  due  to  excessive  storms, 
or  other  matters  of  that  sort,  the  inclusion  of  which,  in  the 
operating  expenses  of  any  year,  might  be  a  disturbing  influence 
in  the  operation  of  the  company   (7972). 

While  he  made  allowance  for  functional  depreciation  or 
obsolescence,  he  calls  attention  to  the  need  of  caution: 

(11183)  "MR.  METCALF:  That  is  true  your  Honor,  in 
other  words,  in  that  determination  we  have  taken  into  consider- 
ation not  only  the  physical  condition  of  the  structure,  but  the 
fact  that  its  life  is  actually  shortened  by  reason  of  the  use;  in 
other  words,  that  part  of  its  life  has  run,  and  that  we  must 
therefore  take  into  consideration  a  part  of  the  functional  de- 
preciation." 

#     #     # 

(7971)  "There  may  be  some  weight  from  that  point  of  view 
if  your  first  premise  is  right ;  in  other  words,  that  the  obsolescence 
implies  that  it  will  go  out  of  service  in  a  short  time;  that  does 
not  seem  to  me  to  be  the  case  in  waterworks  structures  as  a 
whole." 
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With  reference  to  consideration  of  the  salvage  value  of  the 
structures,  Metcalf  says : 

(7969)  "In  figuring  the  depreciation  I  have  ignored  the 
salvage  value  of  the  structures  which  might  be  anticipated  at 
the  end  of  their  life  merely  because  I  have  been  in  the  habit 
of  figuring  depreciation  in  this  way  and  because  with  very 
long-lived  structures  it  has  seemed  to  me  rather  a  refinement 
which  was  not  warranted  by  our  present  knowledge  of  depre- 
ciation requirements.  In  principle  I  think  it  is  all  right  but  the 
difference  which  results  is  at  best  small  and  is  much  smaller 
than  the  errors  of  judgment  which  may  arise  from  the  applica- 
tion of  any  of  the  theories  of  depreciation." 

Metcalf  also  refers  to  the  desirability  of  proper  classification 
of  structures,  and  the  necessity  of  bearing  in  mind  certain 
characteristic  conditions  in  the  life  history  of  waterworks  struc- 
tures of  different  kinds,  as  these  have  an  important  bearing 
upon  desirable  methods  for  determining  the  fair  depreciation 
allowance  (7980).    He  says:  (7981) 

"Broadly  speaking,  structures  may  be  classified  into: 

"1.  Very  long-lived  structures  of  constant  high  service  value, 
likely  to  continue  in  service  for  a  great  many  years,  and  in  the 
very  nature  of  things,  not  likely  to  suffer  physical  or  functional 
depreciation.  Such,  for  instance,  are  well  selected  and  advan- 
tageously located  storage  reservoirs,  dams  and  masonry  conduits 
of  large  dimensions.  These  structures  suffer  but  nominal  depre- 
ciation, and  maintain  a  very  high  service  value.  The  annual 
depreciation  allowance  should,  therefore,  be  but  nominal  in 
amount,  and  may  be  determined  more  or  less  arbitrarily  in  the 
light  of  the  special  local  circumstances. 

"2.  Long-lived  structures  of  decreasing  service  value,  such 
as  cast  iron  pipe  of  large  dimensions,  which,  though  having  a 
long  period  of  life,  may  suffer  depreciation  through  tuberculation 
and  loss  in  carrying  capacity,  affecting  the  service  value  more  or 
less  substantially  in  a  long  period  of  years.     For  these  structures, 
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a  larger  depreciation  allowance  must  be  made.  In  the  determina- 
tion of  this  allowance,  the  sinking-fund  method  is  likely  to  be 
most  applicable  and  of  greatest  aid  in  the  formation  of  judgment 
as  to  the  fair  annual  depreciation  allowance. 

"The  loss  in  carrying-capacity,  or  in  service,  may  also  be 
of  some  assistance,  but  cannot  be  the  sole  criterion,  inasmuch  as 
in  the  original  design  and  construction  of  the  structure,  allow- 
ance is  made  advisedly  in  anticipation  of  such  loss  in  capacity, 
and  inasmuch  as  later  reinforcement  of  the  pipe  system  at  other 
points,  thus  adding  safety  through  duplication  or  reinforcement, 
may  offset  in  some  measure  the  loss  in  efficiency  of  service  of 
the  structure  in  question. 

(7982)  "And,  of  course,  the  pipes  may  be  cleaned,  as  has 
been  outlined  by  Mr.  Hazen. 

"3.  Structures  of  moderate  life,  concerning  the  length  of 
which  experience  has  fairly  crystallized  and  is  a  safeguard  for 
average  conditions.  To  this  class  of  structures  the  sinking-fund 
formula  applies  most  rationally.  But  even  here,  its  application 
must  be  subject  to  the  local  conditions  which  may  largely 
modify  the  future  useful  life  of  the  structures,  as  compared  with 
the  ordinary  life,  or  experience  which  would  be  likely  to  develop 
were  it  not  for  the  special  conditions  involved. 

"4.  Structures  of  short  life,  but  yet  not  so  short  as  to  make 
it  desirable  that  their  cost  be  charged  directly  into  operating 
expenses.  To  this  class  of  structures,  either  the  sinking  fund 
or  the  straight  line  method  may  be  applied,  the  difference  in 
result  being  of  small  amount. 

"Custom,  so  far  as  it  has  developed  up  to  this  time,  in  this 
country,  indicates  the  prevalence  of  the  use  by  utility  commis- 
sions and  engineers  of  experience  in  valuation  of  the  sinking 
fund  formula  for  waterworks  structures,  and  of  the  straight 
line  formula  for  the  short-lived  electric,  gas  and  telephone 
utility   structures. 

"In    the    determination    of    the    reasonable    future    allowance 
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for  annual  depreciation,  it  is  believed  that  as  waterworks 
properties  grow  older  and  reliable  records  multiply,  experience 
as  to  the  necessary  amount  of  the  annual  depreciation  allowance 
in  terms  of  gross  reproduction  cost  of  structures  of  different 
classes,  and  in  terms  of  gross  revenue  of  waterworks  properties 
of  different  kinds,  operating  under  different  conditions,  will 
crystallize  to  such  a  point  as  to  admit  of  the  more  general  appli- 
cation of  these  approximate  but  more  readily  accounted  methods 
of  determining  the  fair  depreciation  allowance." 

On  this  subject  Dillman  said: 

(8057)  "This  depreciation  is  estimated  in  my  exhibit.  It  is 
sometimes  estimated  from  inspection,  but  generally  it  is  com- 
puted from  an  assumed  life,  by  what  is  called  the  straight  line 
method. 

"There  are  many  methods  of  computing  depreciation,  all 
having  their  advocates,  and  all  having  some  claim  to  being 
right,  but,  as  the  facts  of  depreciation  are  only  an  approximation, 
refinements  in  computation  seem  out  of  place.  The  straight  line 
method  is  the  simplest,  with  the  exception  of  the  replacement 
method,  with  the  probability  of  its  being  as  near  the  truth  at 
any  one  time  as  any  other  method.  So  the  general  principle — 
'Whatever  simplifies  serves'  and  'Whatever  complicates  is  bad,' — 
warrants  its  adoption. 

"Nor  is  there  much  practicable  difference  in  application  to 
either  the  rate-paying  public  or  the  water  company.  They  average 
the  same,  as  structures  are  being  renewed  and  replaced  at  irregu- 
lar intervals.  While  other  methods  will  get  higher  or  lower 
depreciation  rates,  some  will  be  higher  while  others  are  lower, 
so  the  average  will  be  fairly  well  maintained." 

Just  what  Dillman  meant  by  this  statement  is  not  clear;  as 
it  stands  it  is  not  true, — as  a  specific  example  or  reference  to 
Dillman 's  own  diagram  (Defendants'  Exhibit  163)  will  make 
evident. 
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Continuing,  he  says: 

(8057)  "The  other  methods  considered  are  the  Replacement 
Method,  the  Sinking  Fund  Method,  and  the  Equal  Annual  Pay- 
ments Method. 

(8058)  "The  Eeplacement  Method  is  not  as  crude  as  would 
seem  at  first  glance;  inequity  would  result  if  a  large  percentage 
of  parts  would  reach  the  end  of  their  useful  life  at  one  time, 
but  in  practice  these  times  are  so  scattered  that  his  method 
might  closely  approximate  any  other  method. 

"The  Sinking  Fund  Method  is  logical,  but  the  result  depends 
upon  the  verity  of  assumption  as  to  probable  life,  and  also  the 
rate  of  return  in  the  fund.  The  computation  is  not  simple;  it 
has  to  be  explained  frequently.  The  additional  assumption  and 
lack   of   simplicity  in   computation   are   reasons  for  its   rejection. 

"The  Equal- Annual-Payments-Method  is  reached  by  the  Sink- 
ing Fund  computations,  with  a  view  to  avoiding  the  charge  that 
depreciated  value  is  the  proper  value  to  consider.  It  is  only  a 
subterfuge,  and  reaches  identical  results  with  the  Sinking  Fund 
Method." 

Dillman  objects  to  Metcalf's  (Exhibit  160,  pp.  5  and  6  and 
6s)  allowance  of  4%  (8086)  on  the  theoretically  accrued  deprecia- 
tion fund  as  unwarranted;  yet,  he  does  not  base  his  rates  on  his 
gross  reproduction  cost,  as  would  be  necessary,  if  this  allowance 
were  excluded.  It  is  interesting  to  note,  further,  in  this  con- 
nection,  that   he   says : 

(8090)  "It  does  not  make  any  difference"  (whether  you  take 
reproduction  cost  or  reproduction-cost-less-depreciation  as  the  basis 
for  rate-fixing)  ;  "It  would  simply  be  a  different  rate  on  the  two 
different   principles." 

In  spite  of  this  admission,  he  would  have  Metcalf  figure  his 
depreciation  allowance  without  the  interest  upon  the  accrued  fund, 
and  thus  duplicate  his  deduction;  or,  in  other  words,  penalize  the 
company  a  second  time,  by  allowing  to  it  an  annual  rate  requiring 
the  setting  aside  of  the  fund  so  that  its  accretions  might  aid  in 
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liquidating  the  principal  on  maturity,  but  at  the  same  time 
deducting  from  the  gross  reproduction  cost  of  the  property  the 
accrued  depreciation  allowance,  so  that  the  company  could  not 
earn  a  return  upon  that  portion  of  its  investment  corresponding 
to  the  amount  of  the  accrued  depreciation  fund. 
Dillman's  Basis  an  Accounting  One: 

Upon  cross-examination,  Dillman  admits  that  his  depreciation 
allowance  is  fundamentally  an  accounting  allowance. 

(8155)  "MR,  GREENE:  Q.  I  want  to  ask  you  the  same 
question  that  I  asked  Mr.  Dockweiler,  whether  or  not  your  depre- 
ciation allowance  is  fundamentally  an  accounting  allowance,  rather 
than  one  resulting  from  an  inspection  of  the  structures? 

"MR.  DILLMAN:     A.     Yes. 

"Q.  Do  you  think  that  the  condition  of  the  structures  should 
not  be  taken  into  consideration  in  fixing  an  allowance?  A. 
Where  they  can  be,  yes,  it  is  a  reasonable  method. 

"Q.  Do  you  think  that  if  two  appraisements  are  made  one 
of  which  does  take  into  consideration  that  fact  and  the  other  of 
which  does  not,  that  one  is  entitled  to  more  consideration  than 
the  other,  in  your  opinion  as  an  engineer? 

"A.  No.  The  depreciation  from  an  examination  will  be  a 
very  variable  amount ;  it  will  vary  with  every  man  that  makes 
the  examination;  it  will  vary  with  two  examinations  made  by 
the  same  man,  and  while  it  has  some  value  it  will  result  in  very 
peculiar  conclusions.  It  is  very  apt  to  result  in  an  appraisal  of 
structures  only  a  short  time  apart  as  showing  an  actual  apprecia- 
tion and  lessening  of  accrued  depreciation,   by  attempting  it. 

(8156)  "Q.  Do  you  mean  by  that  that  you  do  not  believe 
in  the  inspection  in  connection  with  the   accounting  side? 

"A.     Yes,    I    believe    in    inspection.      I    think    the    inspection 

is  very  important,  and  it  should  be  taken  into  consideration  in 

deciding  on  the  life  of  the  structures,  and  in  no  other  way. 

"Q.     And  yet  you  made  no  inspection  yourself?        A.     I  did." 

A  fair  sample  of  his  inspection  I  suppose  was  his  inspection 
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of  the  submarine  pipes  which  he  viewed  from,  a  bridge  perhaps 
1,000  feet  away. 

(8156)  "Q.  Perhaps  I  misunderstood  you;  I  understood 
you  to  say  you  did  not  take  into  account  the  inspection  of  the 
structures,  but  that  yours  was  an  accounting  depreciation? 

"A.  I  used  it  in  fixing  my  time  of  life,  and  to  the  extent 
I  have  used  it  in  any  other  way,  which  is  only  to  a  small  per- 
centage of  the  structures  and  probably  insignificant,  I  really  think 
that  my  estimate  should  be  revised. 

"MR.  SEARLS:  Q.  By  the  time  of  life,  you  mean  the 
probable   life?         A.     Yes. 

"MR.  GREENE:  Q.  Perhaps  we  can  get  at  the  situation 
a  little  bit  more  clearly  if  we  take  up  a  specific  structure,  I  will 
select  the  Pilarcitos  dam,  Mr.  Dillman :  You  estimated  that  it 
would  cost  to  reproduce  that  dam  in  December,  1913,  $198,000 
without  any  overhead  allowance.  If  that  dam  along  the  lines 
that  you  had  in  mind  had  been  reconstructed  how  would  it  have 
compared  with  the  dam  that  is  there  now  as  a  physical  structure? 

"A.     If  it  had  been  constructed  in  1913? 

"Q.  Yes,  along  the  lines  that  you  had  in  mind?  A.  Just 
as    good. 

"Q.  It  would  have  been  the  same  dam  in  other  words?  A. 
Yes. 

"Q.  Now,  had  it  been  constructed  in  1913,  what  depreciation 
allowance  would  you  have  made  for  your  valuation  in  this  case? 

"A.     Nothing  at  all. 

(8157)  "Q.    And  yet  you  depreciate  that  dam  23% ?    A.    Yes 
"Q.     The  structures  being  the  same  physically,  what  was  the 

reason  for  that  depreciation?  A.  The  structure  in  use  has 
practically  100%  of  its  original  value.  The  only  reason  for  con- 
sidering a  depreciation  is  to  give  weight  to  the  idea  that  it  is  not 
reasonable  to  consider  that  any  structure  having  known  lines  of 
depreciation  functually,  otherwise  would  last  more  than  200  years ; 
if  it  had  been  a  matter  of  rates  alone  that  I  was  considering  I  don't 
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know  whether  I  should  have  depreciated  it ;  at  the  same  time,  what- 
ever the  depreciation  is,  is  allowed  on  the  other  side  of  the  column 
in  a  depreciation  allowance,  and  the  straight  line  method  of  depre- 
ciation was  used ;  the  23%  results  from  46  years  life,  and  to  the 
extent  the  assumptions  are  wrong  the  results  are  wrong. 

"Q.  Before  I  get  back  to  that  I  am  not  quite  clear  what 
other  considerations  you  had  in  mind  besides  rate-fixing  when 
you  said  if  you  had  only  in  mind  rates  that  you  would  not  have 
depreciated  the  structure? 

'"A.     My  work  started  as  a  value  for  condemnation. 

"Q.  Your  reproduction  costs  less  depreciation  would  be 
different  in  the  two  cases?  A.  If  I  had  the  rates  alone  to 
consider  I  should  have  used  the  reproduction  method  and  not 
considered  any   allowance  for  depreciation. 

"Q.     You  would  not  have  any  depreciation  at  all?        A.     No. 

"Q.  Will  you  explain  a  little  further  how  you  would  look 
after  the  situation  if  you  were  not  considering  condemnation 
proceedings?  A.  Yes;  I  just  consider  it  as  capital  account; 
the  depreciation  is  a  fact  but  unknown,  and  the  depreciation 
allowance  is  a  payment  made  by  the  rate-payers  to  cover  the 
whole  value  of  the  structure  during  (8158)  its  life,  and  therefore 
I  say  that  depreciation  is  simply  one  way  of  making  the  account. 
I  do  not  think  the  physical  depreciation  of  Pilarcitos  is  23%. 

"Q.  Or  anything  like  that?  A.  I  do  not  think  the  func- 
tional depreciation  is  23%  ;  I  do  not  think  the  combined  depre- 
ciation is  23%,  but  I  do  think  that  in  consideration  of  an  assumed 
life  which  is  in  itself  subject  to  revision  and  discussion,  that  this 
23%  should  be  deducted  on  account  of  the  46  years  of  life,  and 
at  the  end  of  200  years  of  life  the  company  will  have  been 
reimbursed  for  that  structure;  it  is  no  very  serious  matter  to  the 
rate-payers;  the  company  might  as  well  have  the  benefit  of  that 
money;  it  might  last  500  years;  I  have  not  assumed  that  anything 
would  last   over  200  years,  but  with  that  assumption   of  a   200- 
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year  life,  and  46  years  of  age,  straight  line  depreciation  points 
directly  to  23%. 

"Q.  I  want  to  pursue  that  a  little  further,  but  I  am  still  not 
quite  clear  what  you  think  should  be  done  in  a  rate  case  alone 
if  you  are  not  taking  into  consideration  the  condemnation  pro- 
ceedings? A.  I  would  simply  get  the  same  ultimate  results 
as  to  returns  in  a  little  more  direct  and  simple  method. 

"Q.  Will  you  just  explain  what  that  method  would  be;  you 
know  I  am  not  an  engineer;  I  don't  see  what  process  you  have 
in  mind?  A.  Well,  simply  return  a  rate  based  on  the  full 
value  which  was  slightly  in  excess  of  ordinary  interest  rates  plus 
the  operation  and  maintenance  expenses  to  the  company. 

"Q.  In  other  words,  you  would  figure  your  return  on  repro- 
duction costs  undepreciated?        A.     Yes. 

"Q.  That  is  what  I  thought  you  had  in  mind.  Now,  let  us 
get  (8159)  back  to  this  dam  again  for  a  minute.  My  idea  may 
be  wrong,  Mr.  Dillman,  about  this  functional  depreciation,  but 
isn't  it  true  that  if  as  you  look  ahead — you  say  it  is  reasonable 
to  suppose  that  in  200  years  the  dams  in  this  system  will  go  out, 
and  if  you  take  150  years  or  whatever  period  you  may  decide 
upon  as  the  proper  one,  that  functional  depreciation  must  be 
reckoned  from  the  time  as  of  which  you  make  your  estimate.  I 
am  distinguishing  now  functional  and  physical  depreciation;  in 
other  words,  functional  depreciation  is  an  element  of  the  future, 
isn't  it?        A.     Yes. 

"Q.  And  if  you  do  not  have  the  problem  of  accounting  you 
would  reckon  it  from  the  future ;  in  other  words,  you  would 
determine  as  to  what  time  the  structure  would  go  out  of  use  and 
your  functional  depreciation  would  be  reckoned  on  the  past,  would 
it  not?  A.  Well  it  is  not  anything  that  can  be  reckoned  by 
direct  computations.  Now  I  know  that  country  and  I  know 
that  with  the  advent  of  the  Sierra-Nevada  water  it  is  perfectly 
possible  that  Pilarcitos  water  will  not  be  brought  this  way, 
although  it  is  good  water,  probably  the  best  in  the  system,  and 
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that  is  one  thiug  which  convinces  me  that  Pilarcitos  has  a  limited 
life,  although  there  is  no  sign  of  that  limit." 

"Q.  You  think  there  is  some  hazard  in  the  future  as  to  the 
possible  continuous  operation  of  the  system? 

"A.  Yes,  and  I  put  that  into  figures  by  considering  that  its 
life  is  200  years. 

"Q.  Perhaps  I  can  get  at  it  in  another  way;  suppose  that 
the  Pilarcitos  dam  was  built  when  it  was,  46  years  ago,  and  that 
the  San  Andreas  dam  was  a  duplicate  of  it  and  was  built  50  years 
later ;  do  you  think  it  would  be  fair  or  appropriate  or  represent 
the  fact  to  depreciate  one  of  those  structures  23%  and  the  other 
2%,   purely   from  the   point   of   view   of  functional   depreciation? 

(8160)  "A.  Well,  that  simply  brings  into  review  my  assump- 
tion that  a  structure  of  that  kind  ought  to  be  depreciated  100% 
in  200  years;  if  that  is  wrong  and  I  am  not  specially  hidebound 
about  it,  of  course  the  results  will  be  wrong,  but  whatever  the 
error  is  as  to  actual  depreciation,  it  is  partly,  if  not  wholly  made 
up  for  by  the  annual  depreciation  allowance  which  results  from 
that  same  assumption." 

While  Dillman  says  (8157)  "If  I  had  the  rates  alone  to 
consider  I  should  have  used  the  reproduction  method  and  not 
considered  any  allowance  of  depreciation",  he  is  very  far  from 
using  a  rating  base  corresponding  to  gross  reproduction  cost, 
for  he  deducted  an  accrued  depreciation  allowance  of  no  less 
than  $5,150,000  from  it — and  this,  be  it  observed,  was  in  addition 
to  the  depreciation  which  had  already  accrued  upon  this  prop- 
erty in  the  form  of  abandoned  structures,  amounting  to  $3,414,000 
(Plaintiff's  Exhibit  171)  plus  Dillman 's  allowance  of  15y2%  to 
cover  overhead  and  interest  during  construction,  giving  a  total 
accrued  depreciation  upon  the  gross  reproduction  cost  of  the 
existing  structures,  plus  the  assumed  cost  of  the  abandoned  struc- 
tures, amounting  to  $8,564,000  or  39.2%  on  Dillman 's  own  figures, 
and  as  compared  with  $6,492,000  and  $7,062,000  (revised)  or 
22.8%  and  24.6%  upon  the  basis  of  the  results  obtained  by  Hazen 
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and  Metcalf.  It  is  here  that  the  actual  records  of  past  experience 
in  different  waterworks  submitted  by  Hazen  and  Metcalf  are  of 
the  utmost  value,  in  showing  the  preposterousness  of  Dillman's 
and  Dockweiler's   claims,   as   will  be   adverted  to   again  later. 

It  is  evident  that  Dillman  was  right  when  he  said  that  he 
had  not  had  a  great  deal  of  experience  with  structures  that  had 
"played  out",  and  that  he  had  had  to  depend  upon  the  best 
information  which  he  could  get  by  reading  and  otherwise  (8076). 
This  information  was  either  not  reliable  or  it  was  misapplied, 
as  is  evident  from  his  statement  (8155)  that  his  depreciation 
allowance  was  fundamentally  an  accounting  allowance,  rather 
than  one  resulting  from  an  inspection  of  the  structures.  We 
would  characterize  his  estimate  as  an  attempt  to  determine 
roughly  a  fair  accounting  allowance  for  depreciation,  and  not 
as  an  effort  to  determine  the  depreciation  actually  existing  upon 
this  property  under  a  correct  legal  interpretation  of  the  nature 
of,   and   consideration  to  be   given  to,   depreciation. 

Dockweiler  depreciated  the  structures  essentially  on  an 
accounting  basis  by  the  application  of  the  straight-line  formula 
or  method.  While  he  inspected  many  of  the  structures  carefully, 
and  says  that  he  gave  due  weight  to  their  condition,  an  exam- 
ination of  his  depreciation  schedule  indicates  clearly  that  such 
was  far  from  being  the  case,  and  that  his  allowances  for  func- 
tional depreciation  were  often  unreasonably  heavy  and  arbitrary. 
Note  how  he  treats  the  depreciation  of  the  Sunol  tunnel: 

(8135)  "MR.  GREENE:  Q.  Mr.  Dockweiler,  is  it  fair  to 
say  that  your  method  of  determining  depreciation  is  entirely  an 
accounting  one,  that  is,  that  you  do  not  take  into  consideration 
the    present    physical    condition    of   the    structures? 

"MR.  DOCKWEILER:  A.  I  do  take  into  consideration  the 
condition  of  the  structures.  That  is  one  of  the  means  I  have 
of  determining  in  my  mind  the  life." 
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(8136)  "MR.  DOCKWEILER:  A.  It  is  an  actual  physical 
condition,  for  the  reason  I  examined  a  flume,  and  knowing  the 
time  it  has  been  in  existence,  and  taking  all  the  points  in  under 
consideration,  I  determined  that  that  will  have  a  life  of  35  years, 
and  it  is  an  admixture  of  all  the  facts;  you  cannot  say  what  is 
controlling.  I  examined  the  steel  pipes;  they  have  been  in  use 
so  and  so;  I  estimate  that  they  will — that  their  condition  is 
about,  if  they  act  in  the  future  as  they  have  in  the  past,  and 
taking  into  consideration  that  the  physical  deterioration  that  is 
evident  does  not  measure,  does  not  give  you  an  indication  of 
the  full  deterioration  owing  to  the  impossibility  of  ascertaining 
it,  just  what  I  see,  what  it  shows — to  instance,  we  know  that  a 
(8137)  hoisting  cable  will  last  about  so  long;  yet,  judged  by 
its  appearance  alone,  you  would  say  that  there  is  not  anything 
that  will  warrant  you  in  assigning  that  so  short  a  life,  it  is 
longer;  but  you  do  know  from  experience,  and  from  the  inev- 
itable certainty  of  the  conditions  under  which  that  cable  is  being 
used,  that  it  has  just  so  long  a  life,  and  that  you  are  not  war- 
ranted in  assuming  anything  any  longer.  Taking  a  car  wheel; 
experience  shows  that  it  is  good  for  just  so  many  miles;  now,  the 
physical  evidence  of  deterioration  of  wear  isn't  there  to  justify 
it,  the  amount  of  depreciation  that  you  would  charge  off  on  it, 
but  it  is  existent,  nevertheless.  Take  a  piece  of  timber;  you 
may  be  able  to  determine  physically  very  little  deterioration; 
that  it  has  deteriorated  is  a  fact,  nevertheless;  you  cannot  escape 
it;  so  that  when  you  are  at  those  things,  when  you  view  them, 
you  have  got  to  keep  that  in  mind.  To  take  the  instance,  say, 
of  a  pipe.  Now,  you  may  examine  a  piece  of  pipe,  and  it  has 
very  few  pits,  but  you  know  this,  that  the  time  is  coming  when 
that  pipe  is  going  to  be  pitted,  not  that  every  square  inch  of  the 
sheet  will  be  honeycombed,  but  there  will  be  so  many  pits  pro- 
portionately that  it  does  not  pay  to  repair  them,  and  you  have 
got  to  throw  it  away;  so  the  inspection  method  does  determine, 
and   it   is  the  method  that   I   have   employed  to   the   best   of   my 
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ability.  I  have  gone  on  the  ground  and  viewed  these  structures, 
and  I  stated  here,  made  that  deduction  here,  it  has  stood  up 
under  its  use,  and  it  will  last  so  much  longer;  here  is  its  condi- 
tion; as  a  structure  it  may  last  a  great  deal  longer,  but  as  a 
structure  in  use  it  will  be  cast  aside,  in  my  opinion,  at  the  end 

of  a  certain  time." 

#     #     # 

(8138)  "MR.  DOCKWEILER:  A.  Whatever  it  is  [the 
actual  date  of  building],  under  the  functional  theory  it  has 
depreciated  13%   on  an  estimated  life  of  100  years. 

"MR.  GREENE:  Q.  From  your  inspection  method  of  exam- 
ination, did  you  conclude  that  there  was  any  physical  deprecia- 
tion at  all? 

"A.     No,  it  is  only  functional. 

"Q.  So  that  it  has  100%  efficiency  as  far  as  physical  deprecia- 
tion goes?  A.  In  other  words,  you  might  say  it  has  100% 
efficiency;  it  is  worth  just  as  much — 

"Q.  Just  as  good  as  when  it  was  built?  A.  Yes,  there 
is  no  difference  between  that  tunnel  physically  now  as  against 
the  time  if  it  was  built  today — it  is  just  as  good  as  when  it  was 
built,  but  the  depreciation  that  goes  against  it  is  a  functional 
depreciation. 

"Q.  Now,  having  established  that,  what  difference  does  it 
make,  looking  ahead,  as  of  the  time  at  which  it  may  go  out  of 
use,  whether  it  was  built  in  1900   or  1913? 

"A.  Well,  I  estimate  that  it  will  be  in  use  100  years  from 
the  date   of  its  construction. 

"Q.  Why  did  you  do  that?  Why  might  it  not  be  just  as 
good  100  years  from  1913?  A.  That  is  just  a  question  of 
opinion;  it  is  my  opinion  that  it  won't  be  in  use  after  100  years." 

And  the  same  procedure  was  followed  with  Dockweiler  that 
was  pursued  with  Dillman  and  the  result  was  identical.  Many 
similar  examples  might  be  cited. 
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The  Spring  Valley  Water  Company's  Point  of  View. 

This  was  clearly  indicated  by  the  statement  of  its  vice- 
president   and   general   manager,   Eastman. 

(10986)  "That  sum  of  $260,000  was  arrived  at  as  the  result 
of  various  conferences  had  on  the  subject  between  myself  and 
Mr.  Bourn  and  other  people  of  the  company;  the  final  authority 
so  far  as  the  company  was  concerned,  to  adopt  that  sum  as  an 
annual  depreciation  sum  was  *  *  *  the  board  of  directors.  *  *  *  * 
I  have  not  seen  that  resolution  for  some  years,  but  my  recollection 
is  that  it  only  refers  to  it  as  a  fund  and  specifies  the  amount  of  that 
taken  as  $260,000;  I  do  not  think  that  it  goes  into  any  detail  as  to 
how  it  was  built  up.  *  *  *  *  At  the  time  that  was  arrived  at,  there 
was  very  little  information  on  the  subject  of  depreciation;  what  we 
did  was  to  get  all  of  the  available  information  from  the  best  authori- 
ties that  were  available  at  that  time,  and  computations  were  made 
by  different  methods  using  different  lives  and  so  on,  and  as  a  result 
of  the  various  studies  that  were  made,  this  seemed  to  be  as  near 
a  proper  fund  as  we  could  arrive  at  at  that  time;  it  was  fixed 
with  a  view  to  modifying  it  later  on  if  further  study  should 
indicate  that  it  should  be  modified.  *  *  *  *  Well,  as  I  say, 
various  computations  were  made,  and  studies  made,  and  the 
one  which  was  made  on  the  sinking-fund  basis  seemed  to  us  to 
best  meet  the  conditions,  and  (10987)  it  was  adopted  for  that 
reason.  *  *  *  *  I  think,  as  a  matter  of  fact,  I  computed  most  of 
the  details  that  went  into  the  fund;  Mr.  Elliott  assisted  me  at 
that  time  and,  as  I  say,  we  used  all  of  the  available  information 
and  the  authorities  with  reference  to  lives  of  structures  that 
we  could  get,  but  the  actual  computations  I  think  I  made  myself." 

(10988)  "The  statements  that  I  am  making  here  are  with 
reference  to  the  way  in  which  we  arrived  at  the  original  figure ; 
that  was  just  a  start;  no  computations  have  been  made  with 
reference  to  the  original  figures;  since  that  time  studies  have 
been  made  that  seem  to  verify  that  as  a  proper  amount,  but  we 
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did  not  rely  on  the  original  computations  any  more  than  to  give 
it  a  start  at  that  time.  *  *  *  *  The  sinking  fund  method  was 
used  in  order  to  get  what  seemed  at  that  time  in  view  of  the 
information  available,  a  proper  fund,  and  then  a  resolution  was 
passed  by  the  directors  which  recognized  the  amount  of  the  fund, 
and  I  believe  the  resolution  has  been  passed  each  year  since 
then,  and  has  only  addressed  itself  to  the  fund  as  an  annual 
allowance   for   depreciation,   in   closing  the  books   for  the   year." 

Influence  of  Condition  of  the  Property  upon  Depreciation 
Allowance   in   Theory: 

Both  Hazen  and  Metcalf  laid  great  stress  upon  the  actual 
condition  of  the  structures  under  review  in  its  bearing  upon 
fair  allowance  for  depreciation;  they  inspected  the  structures 
thoroughly,  looking  for  weaknesses  where  experience  has  shown 
them  that  depreciation  most  often  occurs;  they  had  assembled 
for  them  and  reviewed  the  records  of  service  of  the  structures 
which  had  been  abandoned,  for  the  light  which  their  life  history 
might  throw  upon  the  structures  still  in  use;  they  got  such  infor- 
mation as  was  available  from  the  records  of  the  company  and 
from  the  personal  experiences  of  its  employees,  who  had  had 
opportunity  from  time  to  time  to  see  structures,  now  under  cover, 
in  making  repairs  upon  or  replacements  of  them.  Again  and 
again,  they  called  attention  to  the  modifying  influence  of  the 
type  and  character  of  the  structure,  upon  its  probable  life  history. 

Hazen   says : 

(7886-7)  "I  considered  the  question  of  depreciation  along 
with  the  valuation,  and  as  I  inspected  the  various  structures  in 
the  system  I  tried  to  find  out  what  I  could  by  inspection  or  other- 
wise as  to  their  condition  and  usefulness;  so  I  accumulated  the 
data  for  depreciation  along  with  that  for  estimating  the  cost  of 
reproduction. 

"In  the  case  of  the  flumes,  and  woodwork,  I  frequently  exam- 
ined it  to  see  if  it  was  sound  or  rotten,  and  I  looked  at  the  places 
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where    my    experience    led    me    to    expect    where    rotting    would 
start    first. 

"In  the  case  of  the  pumping  stations,  I  inquired  as  to  the 
reliability  and  the  efficiency  of  the  works,  and  made  studies  of 
the  operating  costs,  which  reflect  the  condition  of  the  machinery. 

"In  the  case  of  the  pipes  of  the  system,  certain  tests  were 
carried  out  showing  the  frictional  resistance  of  the  pipes,  and 
the  amount  that  the  carrying  capacities  was  impaired.  The 
carrying  capacity  of  pipes  is  almost  always  impaired  by  age, 
but  the  rate  at  which  the  falling-off  occurs  varies  greatly  in 
different  systems,  depending  both  upon  the  character  of  the 
pipes   and   the   character  of  the   water. 

"I  also  made  physical  inspection  of  the  pipes,  both  cast  iron 
and  riveted,  where  opportunity  presented,  and  have  especially 
looked  over  the  yards  of  the  company  at  Millbrae  and  at  Bryant 
Street,  because  I  have  found  that  the  yards  are  the  best  places 
to  get  information  as  to  the  weaknesses  of  the  system;  when 
pieces  are  defective  and  are  replaced,  the  defective  pieces  are 
pretty  sure  to  be  brought  to  the  yard.  By  looking  over  all  the 
stock  that  has  accumulated  of  material  of  that  kind,  one  gets 
quite  an  idea  as  to  the  condition  of  the  system,  and  what  is 
going  on.  I  took  all  those  things  into  account  in  making  my 
estimate." 
Metcalf  on  Inspection : 

(7967)  "I  should  say  at  this  point  that  I  have  made  as 
careful  examination  as  I  could  of  the  structures,  walking  over 
many  of  the  flumes,  examining  the  materials  to  be  found  in  the 
pipe-yards  and  going  through  or  making  entry  into  a  number 
of   the    pipe   lines. 

"I  have  also  had  the  data  to  which  Mr.  Hazen  has  referred 
in  regard  to  the  frictional  loss  in  various  mains,  which  bears 
upon  the  carrying  capacity  of  those  pipe  lines.  I  have,  of  course, 
had  information  from  various  men,  particularly  Mr.  Lawrence 
and  Mr.  Sharon  and  some  of  the  men  at  the  pumping  stations, 
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in  regard  to  the  condition  of  the  structures  and  in  regard  to  the 
pipes  at  points  where  they  have  been  entered  and  pieces  or  sec- 
tions cut  out  for  one  reason  or  another,  as,  for  instance,  making 
connections  with  new  lines." 

(Ab.  2338;  Tr.  8125-6)  "In  estimating  my  accrued  deprecia- 
tion on  these  different  items,  I  have  taken  both  the  inspection  and 
the  lives  that  I  have  assumed  into  consideration.  In  some  cases, 
for  instance,  I  have  assumed  that  the  life  would  be  shortened  on 
account  of  obsolescence,  and  there  the  obsolescence  rate  has 
controlled  rather  than  the  inspection  rate.  That  was  the  case 
on  the   Ocean  View   Station. 

"I  assumed  certain  lives,  based  on  my  general  experience, 
and  computed  my  accrued  depreciation  on  that  assumption.  I 
considered  it  from  the  point  of  view  of  life,  and  then  saw  the 
result  I  got,  and  unless  that  seemed  unreasonable,  I  adopted  that 
result." 
Metcalf  on  Character  of  Construction : 

(7967-8)  "Of  course,  the  character  of  the  construction, 
whether  it  be  of  a  permanent  or  temporary  kind  and  the  excel- 
lence of  the  work  plays  an  important  part  in  limiting  the  rate 
of  depreciation.  In  that  respect,  as  has  already  been  pointed 
out  by  Mr.  Hazen,  these  works  stand  in  a  very  goood  light,  the 
structures  being  for  the  most  part  of  long-lived  character,  well 
built,  with  a  view  to  long  life  and  to  low  operating  costs." 
Metcalf  on  Character  of  Maintenance : 

(Ab.  2277;  Tr.  7968)  "Of  greater  importance  also  is  the 
character  of  the  upkeep  of  the  plant.  That  is  particularly  true 
of  the  flumes.  If,  for  instance,  the  water  is  not  kept  in  the 
flumes,  or  if  they  be  built  upon  the  ground  instead  of  being 
properly  blocked  up,  it  substantially  shortens  their  useful  life; 
and  in  the  same  way,  the  care  of  the  buildings  and  the  other 
structures,  the  painting  of  the  buildings  and  the  fences  and  so 
on,  tends  to  prolong  their  life.     In  that  respect,  so  far  as  I  am 
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able  to  judge  or  find  out  about  it,  the  practice  of  the  company- 
has  been  very  good.  The  abandoned  property  record  seems  to  me 
also  to  be  of  significance  in  a  discussion  of  depreciation." 

Dockweiler  and  Dillman  also  agreed,  in  theory,  with  the  view 
of  the  engineers  for  the  plaintiff — that  the  structures  should  be 
most  carefully  inspected — but,  in  practice,  as  has  been  previously 
shown,  they  gave  little  heed  to  the  results  of  their  inspection, 
Dockweiler  depreciating  his  structures  heavily  on  the  basis  of 
functional  depreciation,  and  Dillman  on  a  purely  accounting  basis. 

Influence  of  the  Condition  of  the  Property  upon  the  Depreciation 
Allowance  in  Practice. 

As  typical  of  their  methods  of  inspection  and  analysis  of  the 
actual  condition  of  the  structures,  note  the  following  discussions. 
Plazen  says: 

(7888-9)  "Flumes:  Flumes  are  largely  used  to  carry  water. 
They  take  the  place  of  pipes  or  aqueducts.  They  are  built  of 
wood  and  in  the  past  at  least,  have  been  much  cheaper  than 
iron  pipes  or  masonry  aqueducts.  All  of  the  oldest  flumes  in 
this  system  have  been  replaced;  that  is  to  say,  the  wood  has 
rotted  in  places  and  ceased  to  be  serviceable,  and  has  been 
replaced  with  new.  The  whole  of  the  structure  was  not  replaced 
because  the  grading  and  excavation  necessary  for  it  and  forming 
part  of  it  remained  and  formed  part  of  the  new  structure  as  well 
as  it  had  on  the  old  one. 

"The  records  of  the  old  flumes  and  of  the  times  when  they 
were  replaced  have  not  been  investigated  in  detail,  but  from 
inquiry  and  the  best  information  available,  it  is  understood  and 
assumed  that  they  were  usually  replaced  when  from  30  to  35 
years  old. 

"The  flumes  first  built  sometimes  had  mud  sills;  that  is  to 
say,  the  frames  rested  directly  upon  the  ground;  in  other  cases 
the  blocking  under  them  was  inadequate,  so  that  when  the 
earth   moved   by  sliding,   especially   on   steep   hillsides,   the    earth 
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and  wood  were  in  direct  contact,  or  so  near  together  that  the 
wood  was  kept  moist  by  the  earth.  Whenever  this  happened 
the  wood  rotted.  When  there  were  a  few  rotten  planks  in  a 
flume  they  could  be  replaced  with  new  planks  without  disturbing 
the  others,  but  when  the  rotting  became  general  it  no  longer 
paid  to  do  this  and  it  was  better  to  rebuild  the  entire  woodwork 
of  the  flume."     *     *     * 

''Mr.  Lawrence  and  Mr.  Sharon  were  the  principal  sources 
of  my  information  on  all  historical  matters.  I  also  used  to  ask 
Mr.  Schussler  about  things,  sometimes,  but  not  so  commonly, 
because  we  did  not  like  to  trouble  him  about  secondary  matters. 
I  did  go  to  him,  though,  when  I  really  wanted  to  get  at  anything 
I   could  not   get   elsewhere. 

"In  all  the  flumes  that  have  been  rebuilt,  and  in  all  the  more 
recently  constructed  ones,  ample  blocking  has  been  used  under- 
neath and  extra  excavation  done  if  necessary,  to  afford 
free  ventilation  between  the  earth  and  the  bottom  of  the  flume. 
All  the  flumes  now  in  the  system  are  protected  in  this  way.  (7890) 
That  I  checked  up  by  climbing  down  and  getting  under  the 
flumes  in  a  great  many  places.  The  effect  of  the  difference  in 
method,  I  may  say,  is  something  I  know  from  personal  experi- 
ence. I  did  not  take  anyone's  word  for  that,  because  I  have  had 
enough  to  do  with  wooden  structures  to  know  that  if  they  are 
blocked  up  they  are  much  more  durable  than  if  built  directly 
on  the   ground. 

"The  woodwork  in  these  flumes  may  be  reasonably  expected 
to  last  considerably  longer  than  in  the  earlier  ones  not  so 
protected.  How  long  they  will  actually  last  can  only  be  told  at 
some  future  time  when  they  are  gone.  The  oldest  one  now  in 
service  is  25  years  and  the  next  oldest  16  to  18  years,  and  are 
apparently  capable  of  indefinite  extended  service. 

"These  figures  refer  to  the  first  of  January,  1914;  they  are 
two  years  older  than  that  now. 

"A   few   remaining   pieces   of  flume   40   to   50  years   old,   not 
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now  in  service,  throw  some  light  on  the  durability  of  the  wood 
under  the  climatic  conditions  to  which  they  have  been  exposed. 

"In  the  east,  wooden  structures  of  this  type  would  have  a 
much  shorter  life.  The  greater  durability  of  the  flumes  in 
California  is  to  be  attributed  first  to  the  excellent  character  of 
the  wood  of  which  they  are  built,  and  second  to  the  climate.  The 
California  summer  is  free  from  rains  which  in  the  east  would 
result  in  the  alternate  drying  and  wetting  of  the  wood,  which  at 
summer  heat  would  rapidly  cause  its  decay. 

"The  flumes  themselves  are  built  of  redwood  of  the  best 
quality.  The  trestles  and  auxiliary  structures  are  commonly 
built  of  Douglas  fir,  which  is  cheaper  and  suitable  and  which  is 
listed    in    the    inventory    as    Oregon    pine. 

"The  life  of  the  flumes,  unlike  that  of  other  kinds  of  struc- 
tures, does  not  depend  upon  the  amount  of  service  that  is 
obtained  from  them.  If  they  are  used  constantly  to  the  limit  of 
their  capacity,  they  will  last  just  as  long  as  (7891)  if  they  are 
not  used  at  all.  It  is  necessary,  however  that  they  should  always 
be  kept  full  of  water,  even  when  no  water  is  flowing  through 
them,   and   this  is   ordinarily  practiced. 

"That  is,  the  wooden  bulkheads  or  dams  are  built  at  intervals 
so  that  when  no  water  or  but  little  water  is  flowing,  the  flume 
is  still  full  or  more  than  half  full  of  water  at  all  points. 

"Unlike  pipes,  there  is  no  decrease  in  carrying  capacity  with 
age.    An  old  flume  will  carry  as  much  water  as  a  new  one. 

"In  estimating  the  depreciation  upon  flumes,  the  sinking  fund 
method  is  used.  That  is  to  say,  for  a  new  flume  an  amount  is 
allowed  for  depreciation  each  year,  which  if  placed  in  a  fund 
invested  at  5  per  cent  would  amount  to  the  cost  of  the  flume  in 
the  40-year  period  taken  as  its  life.  Strictly  this  should  be 
applied  to  the  wood  only,  but  as  there  may  be  doubt  as  to 
whether  any  particular  flume  will  be  rebuilt  upon  its  exact 
present  site,  this  separation  has  not  been  made  in  my  estimates. 
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"In  other  words,  I  have  depreciated  the  earthwork  at  the 
same  rate  as  the  wood. 

"By  this  method  the  sum  of  the  interest  on  the  investment 
and  the  annual  allowance  for  depreciation  will  be  equal  for  each 
of  the  40  years  of  the  assumed  life.  The  total  amount  of  accrued 
depreciation  at  any  time  will  be  measured  by  the  computed 
amount  of  the  sinking  fund  that  would  have  resulted  from 
carrying  out  this  procedure." 

Again,  with  reference  to  the  following: 

(7893)  "Pumps,  Boilers  and  Equipment.  Pumps  and  boilers 
are  taken  as  representing  another  class  of  structures  for  which 
depreciation  may  ordinarily  be  estimated  by  the  same  general 
method  that  is  used  for  flumes,  that  is  to  say,  by  the  sinking 
fund  method,  but  in  connection  therewith  some  important  excep- 
tions are  found. 

"The  condition  of  the  equipment  at  the  date  of  examination 
may  have  a  determining  influence  upon  the  depreciation  (7894) 
that  is  allowed. 

"This  condition  depends  upon  the  service  that  has  been  ren- 
dered by  the  equipment  and  upon  the  care  which  has  been  taken 
to  keep  it  in  good  order.  Severe  service  or  inferior  design  and 
workmanship,  or  lack  of  care  in  maintenance,  may  lead  to  a 
structure's  being  worn  out  before  the  expiration  of  the  period 
which  would  ordinarily  be  considered  to  be  its  normal  life.  On 
the  other  hand,  with  unusually  good  care,  and  with  service  that 
is  not  too  hard,  the  equipment  may  be  in  better  order  than  would 
normally  be  expected  at  its  age,  and  the  depreciation  may  there- 
fore be  less. 

"It  is  very  common  to  find  an  old  pump  that  has  been  taken 
good  care  of  still  doing  efficient  service,  and  being  a  valuable 
part  of  a  system,  a  pump  that  is  older  than  the  age  that  would 
normally  be  assigned  to  a  pump.  Of  course,  we  cannot  go  to 
the  theoretical  consideration  of  giving  it  a  negative  value,  because 
it   has   gone   beyond   the   period   that   would   be   assumed   for   its 
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life;  it  has  to  be  valued  for  what  it  is,  and  what  it  is  capable  of 
doing,  and  what  it  is  fairly  worth,  regardless  of  any  theories 
on  depreciation.     *     *     * 

"The  Spring  Valley  pumps,  with  a  few  exceptions,  are  of  the 
same  type,  namely,  cross-compound  horizontal  fly-wheel  (7895) 
pumps.  This  type  of  pump  is  one  that  would  be  used  today  for 
corresponding  service.  The  pumps  were  well  built  and  were  in 
fact  a  little  heavier  in  proportion  to  t he  work  to  be  done  than 
recent  corresponding  pumps  with  which  we  have  had  to  do." 

*  #     # 

(7896)     "The   oldest  of  these  pumps — 26  years   old  in  1913 — 

is  still  giving  efficient  service,  with  indications  of  many  years 
remaining  useful  life.  One  of  the  Millbrae  pumps,  15  years  old 
in  1913,  moved  to  the  Central  Pumping  Station,  set  up,  and  put 
in  service  and  tested,  gave  almost  as  high  an  efficiency  as  could 
be  expected  from  a  new  pump  of  the  best  design  and  construc- 
tion,  under  similar   conditions. 

"That  pump  was  tested  by  Professor  Le  Conte  of  the  Uni- 
versity and  I  went  through  his  test  and  compared  it  with  tests 
which  I  have  made  of  new  pumps  of  similar  design. 

"Under  these  conditions  the  depreciation  is  unusually  low 
and  I  have  taken  it  as  based  upon  an  average  useful  life  of  40 
years,  for  all  the   cross  compound  fly-wheel  pumps. 

"The  pumps  at  Precita  Valley  and  Ocean  View  are  not  of 
the  same  excellence,  and  the  depreciation  on  them  is  heavier. 
It  is  estimated  at  from  30  to  60%,  this  being  based  upon  their 
condition    and    probable    use.      These    figures    correspond    to    lives 

ranging  from  20  to  27  years,  most  of  which  has  already  passed." 

#  *     # 

"The  boilers  in  the  Spring  Valley  system  have  usually  been 

built  for  40  pounds  additional  pressure  above  those  ordinarily 
bought  for  the  working  conditions  that  are  to  be  met ;  that  is, 
they  bought  the  200  pounds  instead  of  160  pounds.  This  results 
in  giving  them  an  increased  margin  and  an  increased  life.  The 
cost  is  about  $2.00  to  $2.50  per  horse-power  additional. 
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"Boilers  are  now  in  service  at  Black  Point  that  were  26 
years  old  in  1913.  The  boilers  have  been  well  taken  care  of 
(7897)  and  are  generally  in  good  order.  Depreciation  has  been 
based  upon  the  sinking  fund  method,  using  ages  of  30  to  35 
years,  according  to  present  condition  and  the  severity  of  the 
service  which  has  been  demanded  from  them." 

With  reference  to  the  cast  iron  pipes,  which  are  very  durable 
structures,  Hazen  says,  "The  reasons  for  discarding  a  particular 
pipe  line  may  be  briefly  noted :  first,  breakage ;  second,  leaks ; 
third,  decreased  carrying  capacity"  (7897)  :  The  first  much  the 
less  frequent;  the  second,  an  important  factor;  the  third,  the 
most  important  factor  (7898-9),  though  the  latter  is  dependent 
upon  the  degree  of  rapidity  with  which  the  local  water  cor- 
rodes the  pipes,  and  upon  the  character  of  the  protective  coating 
used  (7889).  Attention  is  also  called  to  the  fact  that  depreciation 
is  not  in  proportion  to  the  reduction  of  carrying  capacity,  because 
this  reduction  is  anticipated  in  the  design  and  construction  of 
the   system    (7900). 

Note  that  these  influences  are  then  considered  with  respect 
to  the  Spring  Valley  system,  as  to  which  it  is  found  that  the 
breakage  has  been  "exceedingly  small"  (7898).  "The  pipes  *  *  * 
are  usually  tight  and  free  from  leakage"  (7899). 

As  to  the  loss  in  carrying  capacity,  Hazen  says : 

(7903)  "I  have  been  told  the  same  thing,  that  there  was  no 
tuberculation  in  California.  I  have  been  told  that  with  reference  to 
a  number  of  systems,  and  I  looked  in  the  scrap  yards  of  the 
systems  that  I  have  visited  on  the  Pacific  Coast  and  I  have  always 
found  tuberculation  in  the  old  pipes  from  every  system  that  I 
have  seen;  I  have  seen  some  pipes  as  well  peppered  with  tubercles 
in  California  as  I  have  seen  almost  anywhere.     *     *     * 

"That  applies  to  cast-iron  pipes,  Mr.  Searls,  and  the  Spring 
Valley  cast-iron  pipes  ordinarly  were  coated  in  Scotland  in  the 
old  days  or  in  the  east  in  recent  days,  and  I  do  not  think  that 
the  coating  used  on  them  differs  in  any  radical  way  from  the 
coating  used  in  cast-iron  pipe  elsewhere  in  the  world." 
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To  determine  these  Pacta  special  tests  of  the  friction  loss  in 
the  pipe  were  made  al  Metcalfe  suggestion,  and  their  results 
were  referred  to  by   Bazen. 

R<  ferring  to  his  allowance  of  13%  depreciation  upon  the 
six-im-li    and    eight-inch   east-iron  'pipe,   Hazen   says: 

(Ab.  2249;  Tr.  7914-15)  "I  don't  believe  I  could  give  any 
absolute  reason  why  it  might  not  be  12%  or  14%).  I  think  the 
depreciation  corresponding  to  the  decrease  in  carrying  capacity 
is  a  large  elemenl  in  my  judgment,  and  that  is  just  what  that 
comes  to.  There  would  be  other  things  that  would  modify  that, 
the  use  of  the  'go-devil'  would  tend  to  reduce  it,  while  the  possi- 
bility of  leaks  would  tend  to  increase  it.  Those  would  be  the 
most  important  things.  That  is  just  my  judgment  in  view  of 
those  conditions.  As  far  as  the  life  of  60  years  by  itself  is 
concerned,  I  don't  pay  any  attention  to  that  at  all.  I  don't 
think  that  represents  the  life  of  the  pipe.  I  have  made  these 
calculations  to  facilitate  comparing  with  people  who  make  their 
calculations  that  way.  With  the  screw  pipe,  the  30-year  life 
more  nearly  corresponds  with  the  life  of  the  pipe.  I  have  had 
experience  as  to  that,  and  that  rests  on  a  better  basis." 

In  this  connection,  it  is  to  be  noted  that  the  witness  has 
previously  called  attention  to  the  fact  that  experience  has  not 
run  far  enough  to  give  much  positive  evidence  concerning  the 
life  of  cast-iron  pipe. 

As  to  the  riveted  wrought-iron  pipe  which  was  coated  with 
Schussler's  special  coating,  the  story  is  quite  different;  as  to 
this  Hazen  adds : 

(Ab.  1145;  Tr.  4314)  "It  is  perfectly  clear  that  the  old 
iron  in  this  system  was  of  magnificent  quality,  as  is  shown  by 
the  records  of  the  pipes  in  service.  This  old  Scotch  iron  has 
stood  wonderfully,  and  all  of  the  pipes  were  in  splendid  condi- 
tion. I  have  never  seen  old  pipes  in  any  waterworks  system 
right  through  in  as  good  order,  as  free  from  rust  and  corrosion 
as  the  riveted  pipes  of  the  Spring  Valley  system.  The  carrying 
capacity  of  the  pipe  has  been  tested  out  by  making  actual  meas- 
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urements  of  the  flow  of  water  and  measuring  the  frietional 
resistance  of  the  pipe  with  that  flow.  *  *  *  *  (4315)  With  the 
Spring  Valley  lines  on  the  basis  of  these  hydraulic  tests,  the 
carrying  capacity  of  the  old  pipes  is  about  13  or  14  per  cent 
greater  than  steel  pipes  of  like  age.  That  fully  bears  out  the 
results  of  inspection  of  the  interior  of  the  pipes.  It  is  the  corro- 
sion, the  tuberculation  that  decreases  the  carrying  capacity,  and 
these  pipes  are  extraordinarily  free  from  that.  Mr.  Metcalf  and 
I  inspected  several  hundred  feet  of  the  44-inch  pipe  one  time 
very  carefully  inside,  and  there  is  hardly  any  tuberculation  on 
it  at  all.  Once  in  a  while  a  blister,  and  the  coating  is  still  soft 
and  pliable,  being  practically  in  just  as  good  condition  as  new 
pipe." 

With  respect  to  the  riveted  pipes  he  refers  to  their  being  less 
durable  than  cast-iron  pipe,  although  what  their  life  will  be  will 
only  be  determined  by  experience,  for  at  the  present  time  there 
are  no  records  to  establish  this.  He  says  that  these  pipes  are 
subject  to  less  deterioration  from  the  outside,  in  the  country 
than  in  the  city.  The  great  age  of  some  of  the  pipe  now  in 
service  must  be  taken  into  account  together  with  the  fact  that 
while  sections  of  the  oldest  pipes  under  severe  conditions  have 
deteriorated  and  been  replaced,  there  is  still  a  great  deal  of  the 
old  pipe  in  serviceable  condition   (7916-17). 

As  to  the  tunnels  and  dams,  Hazen  says: 

(7921)  "With  these  an  entirely  different  idea  of  depreciation 
enters.  Dams  and  tunnels  in  waterworks  service  are  never 
discarded  because  of  age.  Generally  speaking,  they  suffer  no 
depreciation  with  time.  In  fact,  as  structures,  time  often  adds 
value.  The  dams  of  the  Spring  Valley  system  tested  by  many 
years  of  successful  use,  and  by  having  met  earthquake  shocks, 
and  known  to  be  and  to  remain  tight,  are  distinctly  more  valu- 
able than  new  and  untried  structures  would  be.  A  dam  or  a 
tunnel  becomes  less  valuable  and  suffers  depreciation  when  it  is 
no  longer  suited  to  its  service  under  changed  conditions.  When 
that    happens    it    depreciates    in    value    even    though    it    has    no 
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physical  defects.  For  instance,  the  upper  Crystal  Springs  dam 
is  a  perfectly  good  dam  and  to  reproduce  it  would  cost  a  certain 
sum  of  money ;  it  has  been  deprived  of  its  main  usefulness  by  the 
construction  of  the  lower  Crystal  Springs  dam.  Its  worth  is 
now  limited  to  the  value  of  important  secondary  uses  that  it 
still  serves." 

Metcalf  (7983-4)  made  a  small  nominal  allowance  only  for 
depreciation  upon  the  dams  and  tunnels,  as  a  mere  matter  of 
prudence  as  an  allowance  for  extraordinary  happenings  or  for 
increase  in  maintenance  charges  which  may  not,  thus  far,  have 
been  felt,  rather  than  to  cover  physical  or  functional  depreciation, 
as  no  physical  depreciation  is  apparent  nor  can  functional  depre- 
ciation even  readily  be  foreseen. 

The  wooden  flumes  he  depreciated  (7984)  in  accord  with  the 
age  and  condition  of  these  structures,  and  the  age  and  condi- 
tion at  abandonment  of  the  flumes  that  had  been  abandoned  or 
replaced,  and  concerning  which  information  was  available — 
records  of  the  life  history  of  the  past  flumes  showing  age  at 
abandonment  of  from  27  to  83  years  having  been  given  to  him 
by  Mr.  Lawrence. 

In  determining  depreciation  upon  the  cast-iron  pipe,  Metcalf 
said  that  he  had  been  in  the  habit  of  using  the  sinking  fund 
method  as  a  yardstick,  modifying  the  results  of  its  application 
according  to  the  observed  local  conditions.  He  thought  the 
condition  here,  on  the  whole,  somewhat  more  advantageous  than 
in  the  east,  though  his  conservative  deduction  for  depreciation 
was  heavier  than  that  allowed  by  many  eastern  commissions  and 
rate-making  bodies;  he  had  in  mind  the  examinations  made  of 
the  pipe  systems  and  frictional  resistance  tests  and  stated  that 
while  he  thought  it  likely  that  the  life  of  the  pipe  might  be  much 
greater  than  that  estimated,  he  was  governed  by  a  consideration 
of  what,  he  felt  "perfectly  confident  was  a  safe  allowance  from 
the  point  of  view  of  what  we  know  upon  the  subject  *  *  *  * 
it  seemed  the  conservative  thing  to  do,  and  it  is  in  line  with  what 
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I  had  done  hertofore,  and  is  the  result  perhaps  of  my  experience 
in  this  field;  but  we  have  not  the  data  to  say  definitely  what 
will  happen"  (8124  et  seq.). 

As  to  the  riveted  pipe  conduits,  he  says  that  they  have  been 
built  for  the  most  part  of  wrought  iron,  coated  with  Schussler's 
special  coating  of  Santa  Barbara  asphalt  and  coal  tar,  which  has 
proven  to  be  remarkably  effective  in  preventing  tuberculation 
and  corrosion,  and  which  is  still  substantially  intact,  as  disclosed 
by  various  examinations  made  by  him  and  as  observed  by  the 
water  company's  employees  whenever  repairs  have  been  made 
of  recent  years   (7985). 

Of  the  pumps,  he  says  "they  are  of  a  substantial  type  and 
the  analysis  which  I  have  made  of  the  operating  efficiency  of 
the  pumps,  indicated  very  creditable  results,  somewhat  better 
than  the  results  being  obtained  at  Los  Angeles  *  *  *  and  in 
accord  with  good  practice"  (7989-90)  *  *  *  "the  average  age 
of  the  24  boilers  being  18  years,  and  the  boilers  still  being  in 
good  service,  a  very  creditable  record;  those  facts  and  the 
reported  condition  of  the  boilers,  weigh  in  the  determination  of 
the    depreciation    which    I    have    allowed"    (7990). 

Dockweiler  gave  striking  testimony  of  the  splendid  condi- 
tion in  which  the  structures  of  the  Spring  Valley  "Water  Com- 
pany had  been  maintained,  though  unfortunately  he  gave  little 
heed  to  this  in  his  determination  of  the  fair  depreciation  allow- 
ance upon  most  of  the  structures — depreciating  them  either  upon 
an  accounting  basis  or  with  reference  to  his  assumptions,  often 
arbitrary,  as  the  extent  of  the  functional  depreciation  which  he 
thought  might  have  been  realized  upon  them;  thus,  he  says: 

(8033)  "The  Crystal  Springs  dam  I  consider  will  be  used  as 
long  as  water  is  being  supplied  to  the  city  of  San  Francisco. 
I  cannot  conceive  of  any  system  of  supplying  water  to  this  city 
that  will  not  for  all  time  utilize  the  Crystal  Springs  dam,  the 
San  Andreas  dam,  and  the  Pilarcitos  dam  in  the  Peninsula 
system. ' ' 
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"****!  would  call  it  the  keystone  of  the  whole  impounding 
system  of  the  Spring  Valley   water  works." 

(8034)  "The  San  Andreas  and  Pilarcitos  dams,  I  consider 
that  they  have  the  same  degree  of  permanency  as  the  Crystal 
Springs  concrete  dam.  They  have  been  tried.  They  are  better 
now  than  when  first  built." 

Yet  he  depreciates  them  functionally,  limiting  the  life  to  100 
years,  because — 

(8034)  "*  *  *  *  100  years  hence,  or  at  an  earlier  date, 
through  the  requirements  of  larger  quantities  of  water,  the 
placing,  (8035)  possibly,  of  different  forms,  using  different  forms 
of  conduits,  a  large  size  of  conduits  between  San  Francisco  and 
these  reservoirs,  may  necessitate  the  alteration  or  practically  the 
construction  of  parallel  or  auxiliary  structures  which  would,  in 
a  way,  terminate  the  value  of  usefulness  of  these  structures  which 
are  now  serving  as  auxiliaries." 

(8036)  "*  *  *  *  the  cast  iron  pipes  have  not  only  the  possi- 
bility but  the  probability  of  the  longest  life  of  cast  iron  pipes 
of  any  city  that  I  know  of;  the  soil,  the  sandy  soil,  and  the  fact 
that  it  is  well  drained —  *  *  *  (8037)  I  think  makes  for  the 
long  life  of  the  pipe.  *  *  *  *  I  cannot  see  where  less  than  100 
years  can  be  assigned  to  it  *  *  *  *  100  years  is  certainly  a  fair 
estimate.  *  *  *  *  It  is  not  too  short  a  life  period.  *  *  *  100  years 
is  the  least  life,  in  my  opinion,  that  can  justly  be  ascribed  to 
these    pipes." 

(8038)  "Filter  galleries,  these  are  concrete  structures,  and 
physically  they  have,  you  might  say,  a  permanent  or  an  indefinite 
life." 

Dockweiler  depreciates  the  structures  above  the  water  temple 
functionally,  because  of  his  belief  that  later  a  filter  plant  will 
be  built  near  San  Francisco,  which  will  make  these  structures 
unnecessary,  although  he  admits  that  he  has  not  worked  up  any 
•  definite  arrangement,  and  that  the  subject  is  a  complicated  one 
(8039). 


In  this  connection,  however,  he  overlooked  what  Hazen 
called  to  his  attention,  that  even  though  the  Calaveras  waters 
were  delivered  directly  to  the  city,  a  large  amount  of  other 
water  would  still  be  tributary  to  Sunol  from  the  drainage  area 
about  it  not  tributary  to  Calaveras   (8040). 

He  limits  the  life  of  tunnels  to  100  years,  on  the  possibility 
of  obsolescence  due  to  the  necessity  for  larger  pipes  with  lapse 
of  time   (8041-2). 

To  the  riveted  pipe  he  gives  10  years  of  life  in  excess  of  that 
ordinarily    given,    because — 

(8042)  "*  *  *  in  my  opinion  the  Spring  Valley  wrought  iron 
pipe  is  undoubtedly  entitled  to  this  extra  allowance,  due  in  a 
large  measure  to  the  care  exercised  in  laying  and  placing  it,  and 
to  the  superior  character  of  the  dip  which  Mr.   Schussler  used." 

His  examinations  of  the  Pilarcitos  pipe  line  after  the  earth- 
quake led  him  to  say, — 

(8042)  "It  goes  to  prove  that  that  dip  is  a  remarkable  one. 
I   don't   think   there   is    anything   like    it    anywhere." 

(8044)  "With  the  exception  of  the  Ocean  View  and  Precita 
Valley  [pumping  stations],  which  I  have  estimated  at  25  and 
20  years  respectively,  I  am  of  the  opinion  that  the  remaining 
Spring  Valley  pumping  stations  deserve  classification  with  the 
best  of  long  life  limit.  *  *  *  *  the  stations  have  performed  their 
duty;  there  has  been  no  breakdown;  whilst  the  pumps  have  been 
built  heavily,  the  extra  metal  which  has  gone  into  them  has 
not  cost  much,  and  has  fully  justified  the  design  of  the  man  who 
created  them.  Now,  I  instance  this  point  to  sustain  my  conten- 
tion for  long  life."  (42  to  45  years  for  the  stations;  50  years  for 
the  pumps;  25  years  for  the  boilers;  30  years  for  other  pumping 
station  equipment.) 

(8045)  "MR.  SEARLS:  Q.  "What  you  mean  to  say  is,  these 
pumps  were  well  constructed,  and  they  cost  good  money,  but 
the  expenditure  was  justified? 

"MR.  DOCKWEILER:     A.     Yes,  but  lots  of  time  you  spend 
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money   and  you  do  not   get  results;  here  is  where  you  have   got 
results.     I  am  trying  to  give  his  Honor  my  viewpoint  as  to  why 
I  allowed  this  long  life." 
(The  Lake  Merced  Structures.) 

(8045)  "I  have  given  some  account  for  possible  loss  through 
obsolescence." 

(8046)  •>****  whether  or  not  this  loss  through  depreciation 
and  obsolescence  will  take  place,  I  am  not  prepared  to  say  at 
the  present  time.  *  *  *  *  (8047)  It  is  right  within  the  city 
limits.  It  has  a  capacity  of,  say,  3  billion  gallons.  In  my  opinion 
a  natural  basin  like  that  cannot  be  ignored.  *  *  *  Whether  in 
use,  or  not,  it  is  a  potential  factor  there  and  I  think  would  justify 
an  installation  of  the  cheapest  kind  of  machinery,  so  that  if 
all  your  plants  are  cut  off,  you  can  get  water  there." 

"THE  MASTER:  Q.  I  gather  that  your  view  is  that  it  is 
like   to   be    (8048)    continuously   in   service,   either   actually   or  in 
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"MR.  DOCKWEILER:     A.     Yes,  that  is  my  viewpoint." 

Nevertheless,  he  depreciates  the  structure  involved  on  the 
ground    of   obsolescence   or  functional   depreciation. 

(8048)  "MR.  DOCKWEILER:  A.  In  view  of  the  excellent 
character  of  the  construction  of  the  Spring  Valley  flumes,  and 
the  careful  attention  that  has  been  given  to  their  maintenance, 
it  would  seem  that  a  maximum  life  of  35  years  is  not  unreason- 
able. *****  They  are  built  of  the  best  of  material;  they  are 
built  in  such  a  way  that  they  make  for  the  longest  life  possible." 

While  Dillman  speaks  highly  of  the  character  of  these  struc- 
tures, as  has  already  been  pointed  out,  he  gives  little  heed  to 
this  fact,  in  his  determination  of  depreciation,  viewing  the  latter, 
as  he  admits  under  cross-examination,  as  a  purely  accounting 
problem,  quite  apart  from  the  actual  condition  of  the  structures. 

Enough  has  been  said  to  make  clear  the  great  importance 
which  plaintiff's   engineers  attach  to  the   condition   of  the   struc- 
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tures  as  they  find  them  in  service,  including  consideration  of 
probable,  though  not  highly  speculative  functional  depreciation, 
rather  than  to  the  results  of  the  application  of  any  of  the  several 
different  theoretical  methods  of  figuring  depreciation  allowances, 
which  have  to  do  rather  with  methods  of  accounting  and 
desirable  provision  for  depreciation  under  constant  governmental 
control  and  prearranged  contract,  than  with  the  actual  depre- 
ciation to  be  accounted  in  valuation  under  legal  interpretation 
as   these   witnesses  understand  it. 

In  short,  these  witnesses  used  the  different  methods  of 
accounting  depreciation  merely  as  aids  to  the  formation  of 
sound  judgment  and  when  theory  did  not  square  with  observed 
facts,  they  threw  theory  overboard  and  tied  to  the  facts  as 
closely   as   possible. 

This  makes  clear  the  need  of  breadth  of  experience  with 
waterworks  structures ;  knowledge  of  their  behavior  under  ordi- 
nary and  unusual  conditions;  knowledge  of  waterworks  stand- 
ards of  construction,  operation  and  service;  and  finally,  of  well 
balanced  critical  judgment.  The  danger  which  may  lie  in  the 
views  of  the  inexperienced  or  unfair  witness  is  evident.  Here 
is  another  case  in  which  the  experience  of  the  witness,  his 
familiarity  with  the  structures  under  review,  his  candor  and 
judicial  temper,  must  determine  the  weight  which  should  attach 
to  his  evidence. 
Theory  vs.   Fact. 

In  striking  contrast  to  the  engineers  of  the  defendant,  who 
determined  depreciation  as  a  purely  academic  accounting  prob- 
lem, is  the  position  taken  by  the  engineers  for  the  plaintiff.  Note 
the  following  excerpts  from  their  testimony: 

Upon  his  view  of  the  difficulty  of  applying  either  the  sinking 
fund  or  the  straight  line  formula  to  the  determination  of  depre- 
ciation upon  cast  iron  pipe,  Hazen  says: 

"Personally,  I  do  not  think  that  either  the  sinking  fund 
method  or  the   straight  line  method  is  fairly   applicable  to   cast 
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iron  pipe.  *  *  *  *  (7908-9)  I  think  that  it  may  be  well  to 
insist  that,  as  far  as  I  can  find  data,  and  I  have  studied  this 
subject  a  good  deal  for  a  long  time,  there  is  no  basis  by  which 
anyone  can  determine  the  life  of  cast  iron  pipe.  The  lives  that 
are  assigned  to  it,  by  even  the  most  careful  estimators,  are 
arrived  at   by  indirect   methods  which  I  think  are  not  reliable." 

#  *     # 

(7908)     "The  sinking  fund  method  is  often  used  in  estimating 

depreciation  in  cast  iron  pipe.     The  fundamental  difficulty  is  to 

determine  the  life  that  it  is  to  be  assigned.     No  records  are  long 

enough  to  show   it :   if   a   very   long  life   is  assumed  it   results  in 

an  annual  rate  that  is  too  low  as  measured  in  other  ways." 

■     i     • 

(7909-10)  "Even  if  the  average  life  of  cast  iron  pipe  could 
be  ascertained,  it  is  not  clear  that  knowing  it  would  serve  as  a 
proper  basis  for  calculating  depreciation  by  the  sinking  fund 
method.  A  better  basis  would  be  the  average  rate  of  sinking 
fund  payment  corresponding  to  all  the  different  parts  of  the 
pipe  at  their  respective  lives.  This  is  a  very  different  basis  from 
that  of  the  sinking  fund  payment,  corresponding  to  the  average 

life." 

#  #     # 

"This  proposition  is  exactly  similar  to  that  in  life  insurance, 
— as  age  advances  the  expectancy  of  life  in  years  decreases  (7911) 
but  not  directly,  and  the  age  that  may  be  reasonably  anticipated 
steadily  becomes  greater  as  a  man  becomes  older." 

While  admitting  that  his  method  of  treating  annual  deprecia- 
tion is  not  without  difficulty,  Hazen  says : 

(7956)  "It  is  not  as  definite  as  we  would  like,  but  it  seemed 
to  be  the  best  we  could  do.  The  great  advantage  is  that  it  sub- 
stitutes facts   and  records  for  speculation." 

#  #     # 

(7957)  "THE  MASTER:  Q.  I  want  to  be  quite  sure  that 
I    understand   this   before   we    drop    it, — we   will   neglect   for    the 
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time  the  reckoning  of  depreciation  on  gross  income  and  take  it 
the  other  way;  you  get  $3,192,455  as  the  depreciation  on  the 
existing  structures;  you  determine  that  not  by  any  estimate  of 
probable  lives  but  by  inspecting  the  property  and  considering  its 
physical  condition  and  the  extent  to  which  its  life  or  existence 
appears  likely  to  be  affected  either  by  obsolescence  or  inade- 
quacy or  any  form  of  functional  depreciation? 

"MR.  HAZEN:     Yes. 

"Q.  To  that  extent  that  part  of  it  is  an  actual  inspection 
method,  is  it  not?         A.     Yes. 

"Q.  Then  you  determine  your  cost  of  reproduction,  and 
your  cost  of  reproduction  including  your  abandoned  structures, 
then  you  determine  a  figure  of  $21,000,000  which  is  the  result 
of  taking  from  $28,000,000  the  existing  and  abandoned  structures, 
minus  the  $6,492,000  which  is  the  abandoned  structures,  plus  the 
existing    depreciation?         A.     Yes. 

"Q.  That  is  correct,  isn't  it?  It  is  not  the  result  of  sub- 
tracting $3,192,000  from  $25,125,000  is  it? 

"A.     It  results  in  the  same  thing. 

"Q.  Because  you  have  taken  $3,300,000,  the  amount  of 
abandoned  structures,  as  being  the  cost  of  reproducing  them? 

"A.     Yes. 

"Q.     Of  course,  that  is  an  assumption,  but  that  is  the  method? 

"A.     Yes,  it  is  an  assumption." 

On   actual  vs.   accounting  depreciation,   Metcalf   says, — 

(8066)  "THE  MASTER:  Mr.  Metcalf,  will  you  explain  a 
little  more  fully  why  it  should  be  of  any  importance  that  the 
depreciation  (8067)  to  be  earned  should  approximate  the  depre- 
ciation in  fact  as  it  comes   along? 

"MR.  METCALF:  It  makes  no  difference  if  it  is  a  matter 
of  contractual  obligation  and  it  is  understood  between  the  parties 
at  issue  what  method  shall  be  used;  but  when  we  come  to  discuss 
the  matter  from  the  point  of  view  of  past  conditions,  where  there 
has   been   no   such   understanding,    I   understand   that   we    should 
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aim  to  find  the  actual  depreciation  as  distinguished  from  the 
accounting  depreciation,  as  closely  as  we  can. 

"THE  MASTER:  In  other  words,  as  far  as  paying  for  the 
depreciation  is  concerned,  it  can  be  paid  for  by  any  correct 
method   of   cost    accounting,  whether  straight   line  or  curve  line. 

"MR.  METCALF:  It  can;  [or]  whether  it  be  treated  as  a 
problem  in  maintenance,  as  the  railroads  treat  it,  it  makes  no 
difference." 

AY  hen  recalled  at  your  Honor's  request,  after  the  conclusion 
of  the  presentation  of  the  evidence,  for  further  explanation  of  the 
views  of  plaintiff's  engineers  upon  depreciation,  Metcalf  said  in 
response  to  certain  questions  asked  by  you  and  by  Mr.  Searls 
as   follows : — 

(11189)  "MR.  METCALF:  *  *  *  Perhaps  I  ought  to  say 
that  the  result  which  you  get  will  be  somewhat  different,  Mr. 
Searls,  depending  upon  the  method  which  you  use,  unless  when 
you  get  that  result  you  review  it  in  the  light  of  what  you  con- 
ceive to  be  the  fact  and  a  fair  allowance. 

"MR.  SEARLS:  I  appreciate  that.  You  cannot  arbitrarily 
take  a  table  of  probable  lives  and  apply  it  without  any  exam- 
ination of  the  structure  in  question  and  seeing  whether  that 
probable  life  is  applicable  to  that  particular  structure. 

"MR.  METCALF:     That  is   it. 

"MR.  SEARLS:  But,  having  made  your  examination,  you 
necessarily  take  into  account  the  condition  when  you  make  your 
estimate. 

"MR.  METCALF:     Yes. 

"THE  MASTER:  That  point,  of  course,  is  worth  empha- 
sizing. If  as  an  estimator,  say  on  a  straight  line  basis,  you  look 
through  your  inventory  and  see  cast  iron  pipe  and  wrought  iron 
pipe,  and  boilers  and  so  on,  and  then  go  to  an  experience  table 
and  apply  those  lives,  (11190)  you  would  not  have  any  particular 
difficulty  except  to  figure  it  out,  but  it  would  not  necessarily 
represent   truth   even   on  the    straight   line   theory;   it   has   to   be 
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checked  by  inspection  and  by  experience  and  by  knowledge  of 
the  history  of  the  plant;  that  is  right,  is  it  not? 

"MR.  METCALF:  That  is  right.  We  usually  call  an  esti- 
mate made  under  those  circumstances  an  academic  one,  having 
no    direct   relation   to   actual   conditions. 

"THE  MASTER:  And  the  same  would  be  true  if  it  were 
on  some  other  system,  founded  on  the  sinking  fund  method? 

"MR.  METCALF:  Quite  right,  sir;  but,  back  of  that,  of 
course,  there  is  the  consideration,  Mr.  Searls,  whether  the  results 
which  you  get  of  an  intelligent  application  of  the  straight  line 
method  or  of  the  sinking  fund  method  under  those  circumstances 
more  nearly   approaches  the   actual   experience   of  the   plant. 

"MR.  SEARLS:  Well,  in  other  words,  having  asertained 
your  probable  lives  or  percentage  condition,  the  application  of  a 
straight  line  method  would  [not]  tally  with  experience  at  the 
time  at  which  you  tackle  the  problem  although  it  might  in  the 
long    run. 

"A.  Of  course,  as  anticipating  future  conditions,  as  the 
Master  says  and  as  you  recognize,  of  course,  equity  can  be  done 
by  the  application  of  either  method, — it  makes  no  difference  so 
far  as  that  is  concerned,  except  that  the  straight  line  method  does 
throw  a  greater  burden  upon  the  consumer  in  the  early  life 
history  of  the  plant  than  does  the  sinking  fund;  but  equity  can 
be   done   by   the   application   of   either   method. 

"THE  MASTER:  What  I  am  trying  to  understand  is  this: 
Suppose  the  case  to  be  one  of  purchase  and  sale  of  a  piece  of 
machinery,  and  the  parties  want  to  get  together  on  a  price  with 
some  intelligent  application  of  knowledge,  and  not  on  a  mere 
barter  and  sale  basis,  which  I  suppose  is  more  likely  than  not 
to  be  the  usual  case;  (11191)  what  the  buyer  would  be  interested 
in  is  what  he  is  going  to  pay  for  that  plant;  he  would  say, — 
This  is  second  hand,  it  has  seen  service,  I  have  to  replace  it  in 
a  particular  time,  I  want  a  chance  to  make  good  my  replacement 
fund  when  it  comes  to  replacement;  he  would  be  interested  not 


895 

primarily  in  what  had  happened  in  the  past,  but  in  what  was 
going  to  take  place  in  the  future ;  I  think  I  may  ask  Mr.  Metcalf 
this  particular  question,  because  while  it  is  not  his  evidence, 
he  ought  to  know :  We  will  say  that  Mr.  Hazen  finds  a  certain 
residual  value  for  an  item  of  this  property;  then  as  I  understand 
it  he  prefers  rather  than  make  computations  on  the  sinking  fund 
theory  to  apply  what  he  can  get  from  past  experience  in  terms 
of  gross  income — percentage  of  gross  income — to  take  care  of 
that  replacement:     Isn't  that  the  fact? 

"MR.  .METCALF:  I  think  he  attaches  greater  weight  to 
that.  He  has,  as  a  matter  of  fact,  your  Honor,  in  the  past 
figured  the  annual  allowance  corresponding  to  his  computations 
on  the  sinking  fund  basis,  such  as  I  submitted  to  you  in  this  case. 

"THE  MASTER:  I  recall  his  saying,  for  instance,  that  he  used 
a  5%  curve;  he  had  a  5%  diagram  here. 

'•MR.  METCALF:     Yes. 

"THE  MASTER:  And  that  he  gave  these  residual  lives  for 
those  who  like  to  work  it  on  the  sinking  fund  plan — that  was 
his   phrase. 

"MR.  METCALF:     Yes. 

' « THE  MASTER :  And  I  presume  the  reason  for  that  attitude 
is  that  with  the  exception  of  certain  classes  of  property  we 
cannot   always  know  just  how  long  it   is  going  to  last. 

"MR.  METCALF:  That  is  it  primarily.  He  attaches  a  great 
deal  of  weight  to  precedent  and  he  believes  that  the  exact  knowledge 
in  regard  to  what  (11192)  has  developed  in  a  certain  number  of 
cases  furnishes  perhaps  a  more  satisfactory  yardstick  than  judg- 
ment applied  to  a  number  of  other  cases  in  which  you  don't  know 
the  facts  so  completely,  in  which  your  knowledge  is  not  so  complete. 
I  have  no  doubt,  your  Honor,  that  there  is  back  of  that  this  fact, 
that  he  has  figured  it  on  the  other  basis  a  great  many  times,  and  so 
he  knows  in  a  general  way  where  his  figures  have  landed  as  to  the 
annual  amount.  ******  He  could  undoubtedly  tell  you  without 
figuring  about  where  his  figures  would  be  likely  to  land  in  advance 
of  actually  doing  the  work  of  carrying  out  the  multiplication. 


896 

"THE  MASTER:  Suppose  that  we  say  that  Mr.  Hazen's 
method  of  taking  a  percentage  of  the  entire  capital  or  a  percen- 
tage of  the  gross  income  is  a  good  rule-of-thumb  method  of 
paying  off  a  debt  in  the  future,  how  does  he  reach  his  starting 
point,  namely,  the  amount  of  accrued  depreciation? 

"MR.  METCALF:  That  he  has  done  by  a  combination  of 
the  application  of  the  sinking  fund  method  with  a  5%  rate  to 
the  structures  which  he  thinks  should  be  treated  on  that  basis, 
and  actual  inspection  of  the  structures  themselves,  coupled,  of 
course,  with  a  knowledge  of  what  water  works  practice  has 
generally  shown;  that  is,  he  figured  the  accrued  depreciation 
upon  pumping  machinery,  for  instance,  on  that  basis  on  a  5% 
sinking  fund  on  the  elapsed  life  of  the  structure,  with  a  certain 
assumed   probable   life. 

"THE  MASTER:     Have    you    done    the    same    thing? 

"MR.  METCALF:  I  have  done  the  same  thing;  that  is,  I 
have  carried  it  out  on  the  straight  line  and  the  sinking  fund 
basis  for  all  of  the  structures;  he  applied  it  to  certain  structures 
only,  and  then  considered  some  of  the  other  structures  as  a 
matter  of  judgment." 

*     #     # 

(11194)  "THE  MASTER:  To  follow  up  your  answer  to 
that  last  question  I  asked,  it  cannot  be  said,  then,  that  the  dif- 
ference that  you  have  arrived  at  for  accrued  depreciation  from 
Mr.  Hazen's  is  due  to  the  fact  that  he  used  a  5%  curve  and  you 
used  a  4%   curve? 

"MR.  METCALF:  That  is  not  the  sole  difference,  your  Honor, 
it  is  in  part  that;  I  should  rather  say,  and  I  think  it  is  a  fact, 
that  I  am  a  little  inclined  to  give  greater  weight  to  the  func- 
tional depreciation  which  I  believe  may  have  taken  place;  he 
inclines  a  little  more  to  the  theory  that  functional  depreciation 
should  not  be  accounted  in  many  cases  until  it  is  reasonably 
definitely  in  sight.  Now,  if  I  may  cite  an  example  of  that  sort, 
I  remember  his  telling  me  of  the  Grand  Rapids  case." 
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(11195)  "And  I  think  there  is  justification  for  his  point  of 
view.  I  am  inclined  to  think  that  that  is  the  point  of  view  we 
are  coming  to  gradually.  Along  the  same  line,  of  course,  we 
have  seen  the  action  of  some  of  our  regulating  bodies  permitting 
the  corporations  to  amortize  an  abandoned  structure  after  the 
structure  has  been  abandoned,  if  in  their  judgment  the  corpora- 
tion has  not  had  the  opportunity  to  accumulate  funds  to 
amortize   it. 

"MR.  GREENE:  Is  part  of  the  difference  between  accrued 
depreciation  which  you  reach  and  which  Mr.  Hazen  reaches  due 
to  a  different  judgment  resulting  from  (11196)  inspection,  aside 
from  this  obsolescence  feature  you  have  just  referred  to? 

•''MR.  METCALF:     Oh,  yes,  that  may  well  be." 

###### 

(11203)  "MR.  METCALF:  When  you  are  doing  that,  Mr. 
Searls,  you  may  be  applying  your  method  outside  of  the  limits 
to  which  he  has  assumed  to  have  applied  them.  I  think  you 
have  all  seen  how  strongly  Mr.  Hazen  leans  towards  sticking  to 
the  facts  when  he  can  determine  them  in  this  matter  of  deprecia- 
tion; when  he  feels  he  has  definite  information  in  regard  to 
certain  structures,  and  can  form  a  certain  judgment,  he  throws 
his  theories  overboard  and  he  deals  with  those  particular  struc- 
tures according  to  the  facts;  he  applies  his  theories  when  he  has 
to  make  assumption  as  to  others.  You  are  quite  right  in  saying 
it  is  difficult  to  apply  the  theory  to  the  whole  thing.  Of  course, 
I  personally  feel  that  that  is  one  of  the  reasons  why  he  finally 
gets  a  value  which  is  not  academic,  but  which  applies  to  the 
particular  plant  with  which  he  is  dealing. 

"MR.  SEARLS:  And  you  had  better  add,  at  the  particular 
time  with  which  he  is  dealing  with  it,  too. 

"MR.  METCALF:     Yes,  exactly. 

"MR.  SEARLS:  Not  necessarily  if  carried  to  the  logical 
conclusion;  he  might  have  to  change  it  from  year  to  year. 

"THE   MASTER:     He  probably  would   admit  that. 
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"MR.  METCALF:  From  the  period  of  years  to  the  period 
of  years,  at  all  events." 

It  is  apparent  that  the  effort  of  the  engineers  of  the  plaintiff 
to  determine  depreciation  was  no  academic  effort,  but  an  honest 
effort  to  put  into  figures  the  actual  conditions  as  they  observed 
them,  with  such  allowances  as  should  reasonably  be  made  on 
account  of  functional  depreciation,  or  special  considerations  which 
might  tend  to  influence  the  probable  future  period  of  service 
of  the  structures  under  review. 

Fundamental  Cause  of  Difference  in  Estimates  of  Accrued 
Depreciation. 

Enough  has  been  said  to  indicate  clearly  the  fundamental 
cause  of  the  difference  between  the  estimates  of  the  plaintiff 
and  of  the  defendant  upon  the  fair  deduction,  from  gross  repro- 
duction cost,  for  the  accrued  depreciation  upon  the  structural 
plant  of  the  Spring  Valley  Water  Company. 

There  is  no  issue  over  the  unusually  good  and  substantial 
character  of  the  structures  constituting  this  property  in  its  effect 
in  reducing  the  depreciation  which  might  reasonably  be  antici- 
pated for  the  average  waterworks  plant  under  the  ordinary 
conditions  of  operation. 

There  is  no  issue  over  the  excellent  condition  in  which  the 
property  has  been  maintained. 

There  is  no  issue  over  the  approximate  age  of  the  abandoned 
property   (19  years),  or  of  the  existing  property   (26  years). 

There  is  no  issue  over  the  life  periods  assumed  for  the  various 
structures;  indeed,  the  depreciation  estimates  of  the  defendants' 
engineers  are  based  upon  longer  useful-life-periods  for  the  struc- 
tures, than  are  those  of  the  engineers  for  the  plaintiff,  as  will 
be  seen  by  the  following  tabulation, — and  I  now  present  Table 
63 ;  a  large  number  of  the  principal  structural  items  are  shown 
in  this  table,  and  the  life  allowances  of  the  different  engineers, 
in  some  cases  the  stars  indicating  where  Mr.  Hazen's  method  of 
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procedure  was  followed,  that  is,  his  lives  were  determined  after 
his  depreciation  had  been  found. 

Table  63. 

COMPARISON 

Estimated  Lives  of  Main  Structures  of  the  Spring  Valley  Water  Co. 


Riveted  pipes,  country 
Riveted  pipes,  city 


Submarine  Pipes 
Cast-iron  Pipes 
3"  and  4".  .  .  . 


8"  to  16" 

Over  20" 

Average  of  all. 

Screw  Pipe 

Earth  Dan:s.  .  .  . 


Flumes 

Crystal  Springs  Concrete 
Dam 

Sunol  Filter  Galleries. .  .  . 

Tunnels 

Peninsula  and  City 

Crystal  Springs 

Pipe  Line 

Sunol 

Pumping  Stations 

Boilers 

Pumps 

City  Reservoir 

City  Steel  Tanks 

City  Wooden  Tanks .... 


For  Plaintiff 
(Company) 


Met  calf 
Years 


56&72 
41-61-72 

47 

61 

77-100 

100 

100 

87 

21 

Nominal 

33-36 

Nominal 

100 
Nominal 


47 
Nominal 

24-31** 

41  ** 

100 

41-47 

16 


Hazen 

Years 


60-65 
45  for  22" 
55  for  larger 
50 

50* 
50* 
50* 

80* 

30 
Not  de- 
preciated 
40 

Not  de- 
preciated 


Nominal 


30-35 
40 


For  Defendant 
(City) 


Dockweiler    Dillman 
Years  Years 


60 
60 

60 

100 
100 
100 
100 

40 
Not  de- 
preciated 

35 

Not  de- 
preciated 
100 

100 


100 
100 

25 
50 
100 
60 
20 


60 
60 

60 

100 
100 
100 
100 

30 
200 

40 
200 

65 
200 


70 
65 

50 
60 
200 
50 
20 


*Equivalent  basis  of  life  shown,  though  other  considerations,  than 
life,  were  determinative. 
**Upon  main  pumping  stations. 
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There  is  no  issue,  in  theory  at  least,  of  the  importance  of 
inspection  and  the  actual  condition  of  the  structures  as  a  deter- 
minative factor,  fixing  or  limiting  depreciation. 

There  is  issue  over  the  practical  weight  to  be  accorded  the 
facts  determined  by  inspection.  Plaintiff's  engineers  attach 
great  weight  to  the  results  of  inspection,  and  if  the  depreciation 
allowance,  figured  by  them  on  any  theory,  does  not  square  with 
the  observed  facts,  they  discard  theory  and  follow  the  evident 
facts. 

Nominally  and  avowedly,  defendants'  engineers  do  so  also. 
In  fact,  they  do  not,  as  has  already  been  shown. 

The  fundamental  difference  lies  in  the  use  by  the  defendant  en- 
gineers of  the  straight  line  method  of  accounting  depreciation; 
treating  the  subject  essentially  as  an  accounting  problem,  rather  than 
as  one  of  legal  valuation ;  while  the  plaintiff  engineers,  on  the 
other  hand,  use  the  sinking  fund  method  only  as  an  aid  to  judg- 
ment in  applying  the  depreciation  lessons  learned  from  general 
waterworks  experience  and  from  the  careful  inspection  of  the 
structures  of  this  particular  plant,  giving  heed  also  to  the  effects 
of  probable  future  conditions  of  operation,  insofar  as  they  can  be 
forecasted.  Plaintiff's  engineers  also  suggest  that  equitable  con- 
sideration be  given  to  the  method  of  accounting  depreciation  under 
which  the  property  has  been  operated  in  the  past,  though  they  have 
ignored  this  consideration  in  determining  depreciation. 

We  submit  that  Metealf  was  right  when  he  said: 

(7966-7)  "In  its  final  analysis  the  determination  of  depreci- 
ation is  essentially  and  clearly  a  matter  of  sound  judgment  which 
should  be  based  in  large  measure  upon  the  actual  existing  condi- 
tion of  the  structures  so  far  as  it  can  be  determined,  the  probable 
future  conditions  of  service,  so  far  as  they  can  be  forecasted,  and 
the  equitable  consideration  to  be  given  to  the  method  of  account- 
ing depreciation  under  which  the  property  has  operated." 

In  the  light  of  all  of  the  facts  which  they  have  observed,  and 
of  their  past  experience  with  waterworks  structures,   which  has 
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been  extensive — from  temperate  to  tropical  climates  from  east 
to  west,  and  north  to  south — Hazen  and  Metcalf  conclude,  re- 
spectively, that  the  accrued  depreciation  amounts  to  12.7%  and 
13.9%  of  the  gross  reproduction  cost  which,  upon  their  estimates, 
amounts  to  $3,192,000  and  $3,495,000,  and  that  the  fair  annual 
depreciation  amounts  to  $284,000  and  $280,600,  1.13%,  and  1.12% 
of  gross  reproduction  cost,  and  8.34%  and  8.23%  of  gross  annual 
revenue  of  1913,  including  in  the  latter  the  15%  at  issue  in  these 
suits. 

THE  MASTER:  That  figure  of  Mr.  Metcalf 's,  does  that  in- 
clude his  contingent  reserve? 

MR.  GREENE:     No,  your  Honor. 

MR.  SEARLS :  He  did  not  use  that  in  his  final  summation 
either. 

MR.  GREENE:  He  made  his  final  figures  without  including 
the  $60,000,  but  referred  to  the  fact  that  it  had  been  omitted  for 
the  purpose  of  the  calculation. 

Defendants'  engineers,  on  the  other  hand,  on  the  basis  of  a 
straight  line  accounting  depreciation,  without  practical  considera- 
tion of  the  actual  condition  of  the  structure  (though  they  claim 
to  have  given  it  weight),  without  allowance  for  the  value  of 
money  with  lapse  of  time  (i.  e.,  in  the  shape  of  interest)  as 
universally  recognized  in  commercial  transactions,  in  direct  con- 
flict with  the  views  of  the  ex-chairman  of  the  ablest  and  most 
experienced  public  utility  commission  in  the  waterworks  field  in 
the  country,  Halford  Erickson,  of  the  Wisconsin  Railroad  Com- 
mission (8117),  and,  in  Dillman's  case,  in  spite  of  the  fact  that 
he  says  that  in  a  rating  case  he  would  use  the  gross,  and  not 
the  net  or  depreciated  reproduction  cost  of  the  property,  not- 
withstanding all  these  facts,  Dockweiler  fixes  his  depreciation 
allowances  practically  solely  on  the  strength  of  his  estimate  of 
functional  depreciation  which  Hazen  and  Metcalf  show  is  un- 
justified, and  Dillman's  fixes  his  allowance  on  an  accounting 
basis,   giving  as   accrued  depreciation  26.4%   and  27.9%    of  gross 
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reproduction  cost  respectively  and  amounting  on  their  estimates 
to  $5,039,000  and  $5,150,000.  For  annual  depreciation  they  allow 
$269,000  and  $273,000,  equivalent  to  a  1.41%  and  1.48%  of  gross 
reproduction  cost  and  7.9%   and  8.0%?    of  gross   annual  revenue. 

Unlike  plaintiff's  engineers, — who  attach  great  weight  to  the 
actual  records  of  experience  realized  in  the  life  history  of  the 
five  plants  which  they  cite,  as  the  only  complete  records  of  the 
sort  known  to  them,  and  upon  which  the  observed  facts  are  in 
substantial  accord  with  their  allowances  here, — Dockweiler  and 
Dillman  ignore  past  precedents,  and  we  use  the  word  "ignore" 
advisedly,  because  Dillman  said  he  had  not  had  experience  with 
the  life  histories  of  abandoned  structures,  and  Dockweiler  ad- 
mitted that  he  had  had  no  construction  or  operating  waterworks 
experience  of  any  moment.  Note  their  replies  when  they  are  con- 
fronted with  the  astounding  fact  that  their  figures  indicate  a 
total  depreciation  upon  this  plant  of  approximately  $8,453,000 
(including  Dillman's  allowance  of  15%%  for  overhead  and  interest 
upon  abandoned  structures)  and  $8,564,000,  or  37.5%  and  39.2% 
of  the  entire  property.  One  does  not  need  to  be  an  engineer  to 
realize  how  extreme  is  their  claim  that  a  property  of  this  char- 
acter, with  long  lived  substantially  built  structures  to  an  unusual 
degree,  and  rendering  a  service,  the  excellence,  of  which  they 
admit,  can  fairly  be  said  to  have  depreciated  to  any  such  ex- 
traordinary extent;  yet  when  they  are  confronted  with  this 
result,  note  the  easy  offhand  way  in  which  they  dismiss  it : 
Dillman. 

(8167)  "MR.  GREENE:  Q.  Mr.  Dillman,  your  gross  allow- 
ance for  structures  was  $18,364,000;  the  abandoned  structures 
total  approximately  $3,500,000,  or  at  any  rate  you  can  assume  for 
the  purpose  of  answering  this  question  that  they  did,  making  a 
total  of  $21,800,000;  you  have  allowed  in  depreciation  $5,000,000; 
I  ask  you  to  add  to  that  three  million  and  a  half  for  abandoned 
structures  giving  you  a  total  of  about  $8,600,000,  giving  a  total 
of   39%    roughly   of  the  total   cost   of   the   structures;    does   that 
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strike  you  as  likely  to  be  a  reasonable  allowance  from  your  ex- 
perience in  property  of  this  kind  ami  in  the  condition  that  this 
property  is  in? 

"MR.  DILLMAN:  A.  Depreciation  in  this  case  is  not  from 
a  lessening  of  use,  but  it  is  from  a  known  fact  that  a  great  many 
of  these  structures  will  go  out  and  the  assumed  fact  that  the  large 
reservoirs  will  he  abandoned  for  some  reason  in  200  years,  and 
the  cast  iron  pipe  in  100  years.  I  consider  that  a  very  reason- 
able estimate. 

"Q.  You  do  consider  it  a  reasonable  estimate.  A.  Yes  sir." 
Dockweiler. 

(8144)  "MR.  GREENE:  Q.  Mr.  Dockweiler,  your  depreciation 
allowance  is  $5,027,000;  the  abandoned  structures  of  the  company 
during  its  entire  existence  came  approximately  to  $3,500,000;  the 
two,  when  added  together,  make  $8,500,000,  roughly;  your  esti- 
mate of  the  reproduction  cost  of  these  structures,  gross,  unde- 
preciated, is  $19,000,000;  if  you  add  to  that  the  $3,500,000  of 
abandoned  structures,  you  get  $22,500,000;  in  other  words,  you 
have  out  of  a  total  construction  account  of  $22,500,000  a  deprecia- 
tion account  of  $8,500,000,  or  38%  roughly;  taking  into  account 
the  condition  of  these  properties  (8144),  the  character  of  the 
construction,  the  fact  that  they  are  mostly  long  lived  properties, 
does  that  seem  to  you  a  reasonable  allowance,  under  all  the 
circumstances  ? 

"MR.  DOCKWEILER:  A.  Yes.  I  have  not  made  the  com- 
putations of  the  structures  that  have  gone  out  of  use,  that 
$3,000,000. 

"Q.     Assume  that  for  the  purpose  of  the  question? 

"A.     That  seems  reasonable. 

"Q.  In  properties,  the  average  age  of  which  is  19  years? 
[Note :  The  age  of  the  abandoned  property  was  estimated  at  19 
years,  but  of  the  entire  plant  26  years.] 

"A.  The  average  age  of  these  properties  I  should  judge  would 
be  slightly  over  that. 
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"Q.     Whatever  it  is,  if  it  is  longer  than  that. 

"A.  It  must  be  longer  because  there  are  pipes  in  the  system 
now,  that  I  guess  are  50-odd  years  old. 

"Q.     Take  it  25,  then;  I  took  the  minimum. 

"A.     Whatever  it  is. 

"Q.       You  still  think  that  it  is  a  reasonable  allowance? 

"A.     I  cannot  see  why  it  is  not. 

"Q.     40%?     A.    Yes. 

"Q.  Have  you  in  mind  any  instance  where  there  is  any  such 
condition  as  that? 

"A.  For  instance,  as  I  have  cited  to  you,  if  the  depreciation 
measures  only  what  you  can  see,  why,  then,  there  might  be  some 
hypothesis  or  grounds  for  it,  but  I  contend  that  there  is  a  depre- 
ciation which  you  cannot  see,  which  is  existent,  nevertheless,  and 
I  have  cited  to  you  the  instances ;  it  is  going  on,  it  is  inexorable, 

you  cannot  measure  it." 

#     #     * 

"Q.  Mr.  Metcalf  calls  my  attention  to  the  fact  that  if  it  has 
only  lived  25  years  out  of  an  average  life  of  71  years,  that  that 
perhaps  might  give  you  some  assistance  in  making  your  answer 
(8145).     Does  that  fact  have  any  influence  on  you? 

"A.  I  have  not  really  given  it  thought  in  percentages  of  the 
whole ;  the  deductions  that  I  have  made,  piling  it  up  by  units,  I 
think  are  fair." 

Metcalf  makes  reference  to  the  excessiveness  of  these  amounts 
as  evidenced  by  comparison  with  the  actual  records  of  depreciation 
adduced  in  the  five  examples  cited  by  him  and  by  Hazen  (in 
Metcalf 's  Plaintiff's  Exhibit  160,  p.  32;  and  Hazen 's  Plaintiff's 
Exhibit  159,  p.  26). 

Unfairness  of  Straight  Line  Method  of  Figuring  Depreciation. 

The  conflicting  views,  upon  the  propriety  of  the  use  of  the 
straight  line  method  of  figuring  depreciation,  is  clearly  indicated 
in  the  following  excerpts  from  the  evidence  of  plaintiff's  and  de- 
fendant's  engineers  respectively: 


905 

Hazen. 

(7892)  "This  method  [sinking  fund]  of  estimating  deprecia- 
tion is  more  suitable  for  flumes  than  the  straight  line  method. 
By  the  straight  line  method,  one-fortieth  of  the  cost  would  be 
marked  off  each  year.  This  payment  would  remain  constant, 
but  as  the  capital  represented  by  the  remainder  became  less  the 
interest  charged  would  become  less.  By  this  method  the  payments 
during  the  earlier  years  of  life  would  be  much  greater  than  the 
average  and  during  the  last  years  would  be  less  than  the  average. 

"In  comparison  with  this  and  as  a  matter  of  practical  experi- 
ence, the  load  factor  of  such  a  structure  as  a  flume  ordinarily 
increases,  as  the  years  go  by.  The  amount  of  service  obtained 
from  it  normally  is  greater  toward  the  end  of  its  period  of  useful- 
ness than  at  the  beginning.  If  any  deviation  from  the  sinking 
fund  method  is  to  be  made,  it  would  be  more  nearly  in  accord- 
ance with  the  facts  to  make  it  in  the  other  direction,  so  that  the 
annual  payments  would  be  somewhat  less  in  the  earlier,  years  of 
relatively  smaller  service  and  somewhat  greater  as  the  use  of  the 
structure  becomes  greater." 

Metcalf. 

(7968-9)  "I  have  also  figured  the  depreciation  upon  the  same 
assumptions  as  to  length  of  life  upon  the  straight-line  basis  in 
accordance  with  the  Master's  request.  It  does  not  seem  to  me 
that  the  results  obtained  are  fair  or  significant,  primarily  for  the 
reason  that  under  that  method  of  accounting  you  fail  to  take  into 
consideration  the  value  of  money;  in  other  words,  the  interest 
element. 

"If  you  were  to  value  the  plant  today  on  the  basis  of  gross 
reproduction  cost  and  were  to  turn  over  a  fund  commensurate 
with  the  accrued  depreciation  the  purchaser  would  be  in  a  more 
advantageous  position  than  he  is  entitled  to  be  in  view  of  the 
depreciation  which  has  accrued.  Moreover,  the  result  thus  ob- 
tained   when    added    to    the    depreciation    shown    in    abandoned 
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property  seems  to  me  absolutely  unreasonable  in  the  light  of  my 
experience    with   waterworks   structures   and  in   the  light   of  the 

character  of  the  construction  upon  this  plant." 

#  *     # 

(8005)  "The  method  has  application  particularly  in  the  case 
of  short-lived  structures,  and  because  it  may  be  readily  accounted. 
It  is  open  to  the  practical  and  theoretical  objection  that  it  is 
not  in  general  accord  with  actual  experience  in  the  life  history 
of  structures  other  than  those  of  very  short  life, — the  result  of 
the  application  of  the  former  giving  considerably  higher  allow- 
ance for  accrued  depreciation  in  the  early  years  of  life  history 
of  the  plant  than  is  justified  by  the  usual  actual  condition  of 
the  structures, — structures  generally  suffering  small  depreciation 
and  maintaining  high  service-value  during  the  earlier  years  of 
their  life  history  and  depreciating  more  (8006)  rapidly  during 
the  later  years. 

"In  accordance  with  the  written  request  of  the  Master,  how- 
ever, computation  has  been  made  here  showing  the  effect  of  the 
application  of  the  straight-line  method  of  determining  the  depre- 
ciation of  the  structures  of  the  Spring  Valley  Water  Company, 
upon  the  same  assumptions  as  to  age  and  length  of  useful  life 
of  the  structures  which  were  made  in  figuring  the  depreciation 
by  the  sinking-fund  method. 

"The  result  indicates  a  total  accrued  depreciation  upon  the 
existing  structures  as  of  December  31,  1913,  amounting  to  31.2% 
or  $7,835,847;  and  an  annual  depreciation  allowance  of  1.6% 
of   gross   reproduction    cost,    or   $404,000.      The   latter   percentage 

corresponds   to    a   period    of   life   of   approximately   62.5   years." 

#  #     # 

"It  is  to  be  noted  that  the  straight-line  depreciation  compu- 
tation was  based  upon  the  estimated  gross  reproduction  cost  of 
the  structures.  There  are  shown  below,  however,  the  results  of 
the  application  of  the  straight-line  method  to  the  original  cost 
figures  as  found  in  the  development  expense  or  going  concern 
analysis. 
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"The  essential  difference  between  these  two  methods  is  not 
limited  simply  to  the  question  of  relative  costs  for  labor  and 
materials  under  past  or  historic,  as  compared  with  present  con- 
ditions, but  is  also  very  substantially  influenced  by  the  fact  that 
in  making  the  computation  upon  original  cost,  consideration 
must  be  given  to  the  abandoned  property. 

"In  other  words,  the  total  accrued  depreciation  allowance 
figured,  must,  up  to  the  date  under  consideration,  cover  not  only 
the  accrued  depreciation  upon  the  existing  structures,  but  also 
the  past  accrued  depreciation  in  abandoned  property,  unless  the 
original  cost  be  limited  to  the  original  cost  of  the  existing 
structures.  The  importance  of  this  fact  (8007)  will  be  realized 
when  it  is  stated  that  in  the  case  of  the  Spring  Valley  Water 
Company  it  is  estimated  that  up  to  December  31,  1913,  the 
accrued  depreciation  upon  the  existing  property  based  upon  the 
sinking  fund  method  amounted  to  approximately  $3,500,000,  and 
the  accrued  depreciation  in  the  form  of  abandoned  property  to 
a  substantially  equal  amount. 

"The  excessive  amount  of  the  result  obtained  from  figuring 
the  depreciation  of  the  structures  of  the  Spring  Valley  Water 
Company  by  the  straight-line  method  which  gives  an  accrued 
depreciation  of  31.2%  upon  the  existing  structures,  and  39.6% 
upon  the  original  property  (including  in  the  latter  the  abandoned 
structures),  upon  structures  of  an  average  age  slightly  less  than 
26  years — will  appear  a  little  later  in  the  consideration  of  the 
practical  limits  within  which  depreciation  has  been  found  to  lie 
in  waterworks  practice. 

"The  39.6%  accrued  depreciation  in  a  period  of  25.8  years 
would  amount  to  an  average  of  1.53%  annually,  whereas  experi- 
ence has  shown  that  the  actual  rates,  including  abandoned 
property,  generally  lie  between  1%  and  l1/4%,  approaching  the 
smaller  rate  in  plants  having  more  substantially  built,  long-lived 
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structures,   and   the   larger  rate   in  those   having  less  well  built 
and  relatively  short-lived  structures. 

''In  general,  for  a  property  of  this  age,  the  accrued  deprecia- 
tion upon  the  existing  property  is  likely  to  lie  between  say  12% 
and  15%,  slightly  exceeding  the  latter  amount  perhaps,  in  the 
case  of  properties  containing  many  short-lived  structures.  The 
results  of  the  application  of  the  straight-line  formula,  on  the 
other    hand,    yield    as    stated    above,    31.2% ;    the    sinking    fund 

method,  13.9%." 

#     #     t 

"Custom  so  far  as  it  has  developed  up  to  this  time  (1915) 
in  this  country  indicates  the  prevalence  of  the  use  by  utility 
commissions  and  engineers  of  experience  in  a  valuation  of  the 
sinking  fund  formula  for  waterworks  structures,  and  of  the 
straight  line  formula  for  the  shorter  lived  electric,  gas  and 
telephone  utility  structures."     (PI.  Exh.  160,  p.  3). 

Dillman  says: 

(8088)  "All  systems  of  estimating  depreciation  and  allowance 
therefor  that  do  not  connect  them  so  that  the  total  allowance 
equals  the  total  depreciation  at  the  end  of  life  are  right.  The 
difference  is  only  a  matter  of  expediency,  and  it  is  a  matter  that 
affects  the  rate  payers,  you  might  say,  almost  solely.  A  corpora- 
tion of  this  kind  is  continually  spending  money  in  betterments 
and  extensions,  renewals,  and  they  can  always  use  this  money 
to  advantage,  and  for  that  reason  it  makes  little  difference  to 
them  whether  they  get  it  one  way  or  another,  provided  they 
get  it.  These  different  systems  of  estimating  depreciation  affect 
the  rate  payers  directly.  It  is  true  that  the  straight-line  method 
gives  bigger  payments  at  the  beginning  of  life  than  it  does  later; 
it  is  therefore  a  little  easier  on  the  earlier  rate  payers,  but  the 
difference  is  not  serious;  and  from  some  viewpoints  it  is  well  that 
they  should  pay  a  little  extra." 
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(8089)  "A  5%  rate  of  interest  seems  about  right,  but  I  have 
no  special  issue  to  take  with  either  4  or  6%. 

"*  *  *  *  I  can  see  no  reason  for  a  lot  of  arithmetical 
gymnastics  in  these  computations.  Moreover,  it  is  of  so  small 
moment  in  comparison  with  the  proper  rate  of  return,  it  seems 
petty  to  stick  to  it.  I  therefore  advise  the  straight-line  method. 
The  rate  of  assumed  return  on  this  fund  is  eliminated  and  it  is 
simpler,  requiring  no  explanation,  no  apologies." 

This  is  all  very  well  for  Dillman  to  say,  but  it  is  beside  the 
facts.  By  such  an  application  even  with  assumed  lives  in  many 
cases  much  longer  than  those  taken  by  the  plaintiff  he  gets 
an  accrued  depreciation  of  double  that  of  the  plaintiff's  engineers 
(Dillman,  27.9%;  Dockweiler,  26.4%;  vs.  Metcalf,  13.9%;  Hazen, 
12.7%)  and  an  estimated  accrued  depreciation  of  $5,150,000,  as 
against  their  estimate  of  $3,495,000  and  $3,192,000. 

(8055-6)  "MR.  SBARLS:  The  only  method  he  [Dockweiler] 
presents  is  the  straight  line  method. 

"MR.  GREENE:     Q.    You  feel  that  that  is  the  fairest  method? 

"MR.  DOCKWEILER:  A.  That  is  the  only  way  I  can  get 
at  it  because  you  are  ultimately  going  to  get  back  to  the  straight 
line  method.  What  assumptions  can  a  man  make  as  to  the  rate 
of  interest  on  any  fund  for  a  long  life  structure  of  100  years ; 
it  is  beyond  me. 

"MR.  SEARLS:  I  think  it  might  be  well,  your  Honor,  that 
notwithstanding  the  possible  suggestion  your  Honor  made  to  the 
parties  in  the  preliminary  meeting  to  state  that  we  shall  contend 
for  the  straight  line  theory  method  and  I  think  that  by  the  time 
we  have  gotten  some  figures  as  to  the  probable  original  cost  of 
the  structures,  and  taking  into  consideration  structures  that 
have  gone  out  of  use,  and  the  past  practices  of  the  company,  we 
can  demonstrate  to  your  Honor  that  it  is  not  inequitable.  As  I 
understand  your  position  it  was  that  if  it  were  shown  that  the 
past  history  of  the  plant  did  not  show  that  any  allowance  had 
been  made  for  depreciation  you  would  assume  the  method  which 
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would  involve  the  least  arbitrary  assumptions  of  that  sort. 

"THE  MASTER:     Yes,  that  was  one  thing  I  said. 

"MR.  SEARLS:  And  under  an  ordinary  case  where  no 
depreciation  had  been  allowed  that  the  straight  line  would  involve 
a  larger  assumption  than  the  sinking  fund  method." 

#     #     # 

(8055)  "THE  MASTER:  Q.  If  it  [the  depreciation  allow- 
ance] went  in  the  banks  you  would  have  difficulty  in  getting  4%, 
wouldn't  you? 

"MR.  GREENE:     You   would   get   4%    on   $5,000,   I   suppose. 

"MR.  DOCKWEILER:  A.  But  you  are  all  going  to  get 
back  to  the  reliable  straight  line  theory  when  you  come  to  your 
funds  because  no  interest  rate  is  straight  line." 

Therefore,  inasmuch  as  Dockweiler  adhers  to  the  straight  line 
theory,  he  clearly  ignores  consideration  of  the  effect  of  interest 
accumulations. 

(8146-7)  "MR.  GREENE:  Q.  By  the  way,  is  it  your  notion 
that  depreciation  of  waterworks  structures  goes  on  absolutely 
uniformly  from  year  to  year,  or  is  it  more  likely  to  be  more  rapid 
at  the  start  or  at  the  end  of  the  life  of  the  structure? 

"MR.  DOCKWEILER:  A.  Just  as  I  told  you,  in  my  opinion 
the  straight  line  measures  is  best. 

"Q.     I  think  you  might  answer  that  'Yes'  or  'No.' 

"A.  In  my  opinion  the  straight  line  hits  it  closer;  the 
observed  deterioration,  I  will  grant  you,  seemingly  is  slower,  the 
observed,  but  that  isn't  all. 

"Q.  Is  it  your  opinion  that  it  goes  on  evenly  from  year  to 
year? 

"A.  I  don't  know  as  any  human  being  knows  that;  but  as 
against  trying  to  take  the  curve  line,  which  is  varying  as  the 
rate  of  interest,  it  is  on  a  pathway  that  is  absolutely  broad  and 
straight  as  against  this  curv.ed-linear  proposition,  which  can  be 
above  or  below  the  line  as  the  will  whispers  and  the  hardness 
of  the  money  market  dictates.     How  are  you  going  to  get  at  it? 
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For  small  lived  structures,  you  will  say,  if  they  are  small  lived, 
we  will  take  the  straight  line;  there  is  no  difference  in  principle; 
if  a  structure  that  has  10  years  of  life  is  to  have  its  depreciation 
measured  by  the  straight  line,  there  is  no  reason  that  I  can  see 
why  a  structure  that  has  50  years  of  life  should  have  its  depre- 
ciation measured  by  a  line  other  than  a  straight  line;  if  it  is 
wrong  in  principle  in  the  long  lived  one  it  is  wrong  in  principle 
with   the   short  lived   one." 

His  further  discussion  on  the  subject  might  be  characterized 
as  diverting,  rather  than  convincing,  but  space  forbids  further 
quotation  here. 

The  unfairness  of  the  use  of  the  straight  line  method  is 
further  indicated  by  the  adoption  of  the  Wisconsin  Railroad 
Commission  of  the  sinking  fund  formula,  rather  than  the  straight 
line,  for  the  controlling  reasons  so  clearly  enunciated  by  its 
chairman  who  said,  in  a  paper  presented  at  a  joint  conference 
of  public  officers  in  Philadelphia  last  fall. — 

(8117)  "Much  has  been  said  about  the  relative  merits  of  the 
straight  line  and  sinking  fund  method  of  providing  for  deprecia- 
tion. Without  going  into  details  in  this  matter,  it  can  be  said 
that  the  sinking  fund  method  implies  a  more  efficient  use  of 
reserves;  it  also  means  that  because  of  such  use,  the  amounts 
the  customers  will  have  to  contribute  to  cover  depreciation  is 
less  than  under  the  straight  line  method.  The  inference  can  be 
drawn  from  these  facts  that  the  sinking  fund  method  is  the 
most  economical,  and  hence,  would  also  seem  to  be  the  best  of  the 
two  methods  from  the  point  of  view  of  public  interests." 

One  of  the  most  important  water  works  rate  decisions  of  the 
Federal  Court,  in  the  District  Court  of  the  United  States  for 
the  District  of  Colorado, — Honorable  Robert  E.  Lewis,  District 
Judge,  confirming  the  finding  of  the  special  Master,  W.  J.  Chinn, 
Esq.,  bears  upon  this  question.  In  presenting  evidence  upon  the 
value  of  the  property  of  the  Denver  Union  Water  Company,  the 
engineers  of  the  plaintiff  company  and  of  the  Public  Utility  Com- 
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mission,  alike,  based  their  depreciation  conclusions  upon  compu- 
tations made  by  the  sinking  fund  method,  with  a  4%  assumed 
rate  of  interest, — the  accrued  depreciation  estimate  of  the 
engineers  of  the  Denver  Union  Water  Company  being  slightly 
higher  than  that  of  the  engineers  of  the  Public  Utility  Commis- 
sion. The  Master  says  in  his  findings  (dated  October  5,  1915, 
page  22,  paragraph  45)  : 

"The  foregoing  estimates  of  the  value  of  Classes  C  to  T, 
inclusive,  refer  to  the  reproduction  new  of  such  property.  But 
in  fact  it  is  not  new.  It  has  been  in  use  for  varying  periods 
and  has  depreciated.  Such  accrued  depreciation  must  be  con- 
sidered in  determining  its  present  value.  The  extent  of  such 
depreciation  can  be  ascertained  only  by  an  examination  of  the 
property  to  enable  one  to  see  and  determine  its  present  condition. 
Such  an  examination  was  made  by  the  witnesses,  Metcalf,  Van 
Diest,  Freeman,  Holman  and  Hazen."  [Van  Diest  for  the  Public 
Utility  Commission,  the  other  four  for  the  company.]  "The 
testimony  of  these  witnesses  authorizes  and  sustains  as  fair  and 
reasonable  the  allowances  for  accrued  depreciation  set  out  at 
pages  62,  63  and  64  of  Exhibit  C."  [This  was  the  estimate  of 
plaintiff's  engineers,  Metcalf  and  Anderson,  upon  accrued  depre- 
ciation.] "Similar  allowances  have  been  adopted  by  me  and  are 
found  in  Column  No.  3  of  Table  No.  1,  in  paragraph  12  hereof." 

In  this  table  the  Master  finds  as  the  actual  accrued  deprecia- 
tion $1,320,970  or  12.7%  of  the  gross  reproduction  cost  of  the 
property  (including  overhead  and  interest  during  construction 
allowances  and  supplies  and  stock  on  hand,  etc.). 

Age  of  Individual  Structures  and  Average  Age  of  Plant. 

The  age  of  the  individual-  structures  was  agreed  upon  and  is 
covered  in  the  inventory. 

The  average  age  of  the  entire  plant  was  estimated  by  Hazen 
(7958)  and  Metcalf  (8007)  at  26  years,  and  by  Dockweiler  and 
Dillman  at  25  years. 
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The  average  age  of  the  abandoned  structures  was  estimated 
at  19  years   (Hazen  7941). 

Sinking  Fund  Rate. 

Hazen  uses  a  5%  rate. 

(7893)  "The  5%  sinking  fund  table  is  used  in  the  calculation. 
In  general,  it  may  be  assumed,  that  any  funds  resulting  from  con- 
sideration of  depreciation  will  be  invested  in  the  plant  and  will 
earn  as  high  a  rate  of  return  as  the  going  rate  on  the  money 
invested  in  the  plant.  With  this  in  mind,  a  higher  rate  might 
properly  be  considered,  but  5%  is  used  as  being  a  sufficiently 
close  approximation  for  this  purpose. 

"You  see,  as  we  get  into  this,  that  I  have  made  only  a  rela- 
tively small  use  of  the  sinking  fund  method,  and  I  did  not 
consider  any  refinement  as  between  interest  rates  as  being  neces- 
sary in  using  it  for  these  parts.  I  mean  to  say  by  that  I  don't 
want  to  be  bound  to  a  5%  rate  with  reference  to  anything  else. 
I  have  not  used  it  in  that  way  to  make  this  a  precedent  for  any 
other  computation  that  may  be  needed  later  on." 

Metcalf  says: 

(7968)  "In  figuring  the  depreciation  upon  this  plant  I  have 
used  various  methods  as  will  appear  hereafter;  first,  the  sinking 
fund,  using  a  4%  rate  of  interest.  I  think  that  the  tendency 
of  the  time  is  distinctly  toward  the  use  of  a  5%  rate  instead 
of  4  upon  the  theory  that  the  sinking  fund  will  either  be  invested 
directly  in  the  renewal  of  the  structure  or  else  in  new  construction 
and  that  money  is  obtained  under  issue  of  the  bonds  of  the  com- 
pany at  a  rate  perhaps  approximating  5%.  On  the  other  hand, 
in  my  past  experience  I  have  used  4%,  so  that  I  am  familiar 
with  that;  that  has  been  my  yardstick  for  some  years  and  so 
I  have  used  it  here.  It  tends  to  make  the  depreciation  allowance 
heavier  than  would  be  that  found  by  the  use  of  a  5%  rate." 
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(11184)  "MR.  METCALF:  A.  The  fundamental  reason 
for  the  use  of  the  smaller  rate,  like  a  4%  rate  instead  of  a  5% 
rate,  was  that  as  an  accounting  problem — considering  now  the 
functional  depreciation  of  the  structure,  that  is,  the  loss  due  to 
the  lapse  of  time  and  use — the  smaller  rate  accords  with  the 
security  which  you  have  a  right  to  demand  in  the  investment  of  a 
sinking  fund  which  would  provide  for  that  structure.  That  is  of 
consideration  as  well  as  the  actual  question  as  to  the  change  in  char- 
acter of  the  structure  with  the  lapse  of  time.  Now,  so  far  as  the 
change  in  character  due  to  use  and  lapse  of  time  is  concerned,  the 
conditions  are  today  as  they  were  20  years  ago ;  I  think  the  attitude 
of  mind  on  the  subject  with  reference  to  what  is  a  proper  use  of  the 
fund  is  somewhat  different,  and  the  viewpoint  today  is  that  it  is 
wiser  to  invest  that  fund,  if  you  are  carrying  it  as  a  fund,  in  the 
property  itself,  which  will  command  a  higher  rate  of  interest,  and 
under  those  circumstances  the  rate  on  the  depreciation  fund  would 
be  higher  than  4%,  it  would  be  5%  or  perhaps  something  over.  So 
there  is  a  dual  consideration  there.  Of  course  (11185),  it  cannot  be 
said  that  we  know  the  depreciation  follows  the  line  of  curve  estab- 
lished by  either  one  of  the  rates.  If  you  take  any  particular 
structure,  you  will  find  great  variation.  All  that  we  do  say  is 
that,  we  believe  in  general  the  curved  line,  as  you  call  it,  is 
more  nearly  in  accord  with  actual  experience  on  the  structure  as  a 
whole  in  the  plant  than  is  the  straight  line  depreciation,  and 
therefore  it  becomes  more  necessary,  we  think,  to  consider  such 
experience  as  we  have  in  reviewing  the  final  result  which  you 
get  in  figuring  depreciation  by  the  several  methods  which  have 
been  applied." 

*     *     * 

(11197)  "THE  MASTER:  I  had  a  notion  when  I  started  in 
here  that  so  far  as  the  future  is  concerned  it  might  not  make 
very  much  difference  what  your  curve  would  be,  because  we 
could  make  them  more  or  less  identical  by  assuming  different  grades 
of  residual  life,  and  that  residual  life  was  not  an  entirely  certain 
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factor,  and  that  the  important  thing  to  determine  is  what  the 
plant  was  worth ;  one  might,  as  a  matter  of  convenience,  checked, 
of  course,  by  experience  adopt  a  ±%  rate  or  a  5%  rate  to  some 
other  thing  and  get  the  same  annual  amount,  and  you  would  pay 
off  the  structure;  I  don't  think  that  conception  was  justified. 

MR.  METCALF:  No,  you  cannot  state  it  as  broadly  as  that, 
your  Honor;  that  there  is  some  tendency  in  that  direc- 
tion I  think,  however,  is  true ;  in  other  words,  a  man  uncon- 
sciously using  a  higher  rate  of  interest  I  think  decreases  the  life 
which  he  allows;  if  he  is  not  quite  so  conservative  in  his  assump- 
tion as  to  rate,  he  ought  to  be  a  little  more  conservative  in  his 
assumption  as  to  the  probable  life.     (11198) 

"THE  MASTER:     Now,  this  further  question  occurs  to  me — 

"MR,  METCALF:  Might  I  interrupt  your  Honor  just  to 
say  that  there  was  given  expression  to  that  same  idea  on  the 
part  of  a  certain  group  of  engineers  in  the  Middle  West  who 
came  to  use,  in  figuring  the  sinking  fund  allowance,  varying  rates 
of  interest,  from  21//.%  for  the  long  periods  of  life  to  4%  for  the 
short  periods  of  life,  simply  recognizing  that  when  you  were 
guessing  about  the  distant  future  it  was  well  to  be  more  conserva- 
tive. For  that  reason  they  decreased  the  rate  which  they  would 
allow  the  75  and  100  year  life  period  to  2^2%  and  then  scaled 
it  down  the  next  set  of  years  to  3%,  3^%  and  4%  for  the  very 
short  life." 

In  answer  to  counsel's  question,  as  to  what  interest  rate  he 
would  use  if  he  were  to  figure  his  depreciation  upon  the  sinking 
fund  theory,  Dockweiler  says: 

(8055)  "I  think  5%.  If  it  is  going  to  be  put  in  a  bank  and 
not  used  I  don't  see  where  you  can  get  over  4%;  if  it  has  gone 
in  the  works  I  would  say  5%." 

Dillman  says : 

(8089)  "A  5%  rate  of  interest  seems  about  right,  but  I  have 
no  special  issue  to  take  with  either  4%   or  6%." 
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Should  Depreciation  Computations  be  based  on  Cost  or  Reproduc- 
tion Cost? 

This  question  was  touched  upon  only  in  the  cross-examinatiou 
of  plaintiff's  engineers,  who  held  that  it  would  be  based  upon 
reproduction  cost,  inasmuch  as  the  owner  was  entitled  to  repay- 
ment, at  the  end  of  the  life  of  the  structure,  of  a  sum  of  money 
which  would  then  reproduce  the  old  structure,  or  return  to  him 
a  sum  of  money,  not  necessarily  the  cost,  that  would  have  equal 
purchasing  power  then,  to  that  which  the  amount  of  his  invest- 
ment had  at  the  time  at  which  it  was  made.  (Hazen  8101;  Met- 
calf  8127-8131  et  al.) 

In  this  connection  note  the  statement  of  Judge  Hough  (Dis- 
trict Court)  in  the  Consolidated  Gas  Case,  157  Fed.  849,  856. 

"If  fifty  years  ago.  by  the  payment  of  certain  money,  one 
acquired  a  factory  and  the  land  appurtenant  thereto,  and 
continues  today  his  original  business  therein,  his  investment 

is  the  factory  and  the  land,  not  the  money  originally  paid 

*     *     #     #  " 

What  Weight  should  be  given  Past  Practice  in  Accounting'  Depre- 
ciation when  Valuing  Waterworks  Properties? 

Plaintiff's  engineers  called  attention  to  the  fact  that  it  did  not 
become  customary  for  waterworks,  or  indeed  for  public  service 
corporations  generally,  to  write  off  depreciation  every  year,  at 
least  until  after  the  rendering  of  the  Knoxville  waterworks  de- 
cision in  1909. 

While  these  engineers  felt  that  equitable  consideration  should 
be  given  to  the  historic  facts,  insofar  as  they  might  seem  to  be 
of  importance  to  the  court,  they,  themselves,  did  not  reduce  the 
necessary  depreciation  allowance  by  reason  of  any  such  con- 
siderations, because  they  felt  that  it  would  be  more  helpful  to  the 
court  to  have  an  absolute  determination  of  value,  rather  than  one 
in  which  some  consideration  had  been  given  to  this  factor.  (Hazen 
8103-4;  8119-20;  7952-5;  Metcalf  7962-4;  8127.) 


917 

It  may  be  helpful  to  your  Honor,  however,  to  recall  briefly  the 
conditions  with  which  this  company  has  been  face  to  face,  and 
which  have  a  direct  bearing,  we  submit,  upon  this  problem. 

Until  the  early  part  of  this  century,  depreciation  was  not  ac- 
counted by  the  corporations,  but  counsel  urges  that  this  was  the 
error  of  the  corporations  and  may  not  be  considered  now,  in  a 
proceeding  of  this  character.  Is  that  attitude  fair?  The  fact  is 
that,  not  only  was  depreciation  not  accounted,  but  under  the  de- 
cisions of  the  highest  court  of  this  state  the  right  to  account  it 
was  denied. 

In 

San  Diego  Water  Co.  v.  City  of  San  Diego,  118  Cal.  556, 
574;  50  Pac.  633  (1897). 

the  Supreme  Court  said: 

"With  regard  to  the  question  of  the  depreciation  of  the 
plant  by  use,  it  is  sufficient  to  say  that  ordinary  repairs  should 
be  charged  to  current  expense,  that  substantial  reconstruction 
or  replacement  should  be  charged  to  the  construction  account, 
and  that   depreciation   should  not  otherwise  be   considered." 

And  again,  in  the  following  statement  of  the  rule,  (p.  582),  in 
which  it  is  clear  that  the  court  adopted  the  replacement, — rather 
than  the  depreciation, — allowance  method  of  caring  for  depre- 
ciation : 

"This  balance  [after  making  deductions  for  operating 
expenses  and  interest]  of  $25,000  is  profit,  unless  it  is  swal- 
lowed up  by  the  finding  of  the  court  that  the  plaintiff's  plant 
suffered  an  annual  depreciation  of  3 1-3  per  cent,  and  the 
conclusion  of  law  therefrom  that  a  percentage  upon  the 
investment  to  that  amount  should  be  added  to  the  operating 
expenses  before  the  point  is  reached  where  profit  begins.  We 
are  satisfied  that  this  finding  has  no  support  in  the  evidence, 
even  conceding  the  conclusion  of  law  drawn  therefrom  sound. 
In  the  first  place,  the  evidence  develops  that  there  can  be  no 
general   depreciation   of   this   plant    as   a   whole.      There   are 


918 

tunnels,  wells,  reservoirs,  water  rights  and  real  estate,  amount- 
ing to  more  than  one-half  of  the  valuation  of  the  plant,  there 
is  no  depreciation  on  these  things ;  there  is  no  wear  and  tear, 
no  permanent  and  gradual  destruction  by  use  and  age.  Most 
of  them  stand  as  everlasting  as  the  hills. 

"The  theory  of  the  plaintiff  in  this  regard  seems  to  be 
that  the  life  of  a  plant  of  this  character  may  be  approximated 
at  30  years,  and  that  a  sinking  fund  of  one-thirtieth  its 
value  should  be  collected  from  the  rate  payers  annually  and 
laid  aside  to  be  handed  to  the  stockholders  upon  the  said 
occasion  of  its  demise,  as  alleviating  salve  to  their  sorrow." 

The  question  was  squarely  raised  and  squarely  decided,   as  is 
shown  by  the  dissenting  opinion  of  Chief  Justice  Beatty,  (p.  588)  : 

"As  to  current  expenses,  all  operating  expenses  reason- 
ably and  properly  incurred  should  be  allowed,  taxes  should 
be  allowed,  and  the  cost  of  current  repairs. 

"In  addition  to  this,  if  there  is  any  part  of  the  plant, 
such  as  main  pipes,  etc.,  which  at  the  end  of  a  term  of  years 
(20  years,  for  instance)  will  be  so  damaged  and  worn  out  to 
require  restoration,  an  annual  allowance  should  be  made  for 
a  sinking  fund  sufficient  to  replace  such  part  of  the  plant 
when  it  is  worn  out." 

The  principle  thus   approved  was  reannounced  and   reapplied 
with  added  emphasis  in  a  later  decision  in 

Bedlands,  Lugonia  &  Crafton  Domestic  Water  Co.  v.  City 
of  Bedlands,  121  Cal.  312;  53  Pac.  791   (1898). 

where  the  court  reaffirmed  its  position  with  regard  to  allowances 
for  depreciation.  The  water  company  brought  action  to  annul  a 
city  ordinance  upon  the  ground  that 

"the  rates  therein  prescribed  would  not  yield  a  revenue 
sufficient  to  enable  it  to  pay  the  interest  on  its  indebtedness, 
its  operating  expenses  and  taxes,  and  for  keeping  its  plant 
in  repair  and  replacing  the  same." 
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The  matter  having  been  passed  on  by  the  superior  court,  which 
had  allowed  $2,898.60,  to  cover 

"the  annual  depreciation  of  the  plant,  aside  from  the  amount 
requisite  for  its  maintenance  and  repairs  during  the  year," 
the  appellate  court,  referring  to  its  previous  discussion  of  the 
principles  involved  and  its  ruling  in  the  preceding  San  Diego 
case,  again  reversed  the  superior  court's  ruling  and  refused  to 
recognize  the  depreciation  allowance  or  to  annul  the  ordinance. 

The  same  principle  was  originally  sanctioned  by  the  United 
States  Supreme  Court  in 

U.  S.   v.  Kansas  Par.  By.  Co.,  99  U.  S.  459;  25  L.  Ed. 

289   (1879)  : 

'"This  was  explained  to  be  the  amount  necessary  to  put 
the  road  in  proper  repair,  but  which  was  not  actually  ex- 
pended for  that  purpose.  We  are  clearly  of  opinion  that  it 
is  not  a  fair  charge.  Only  such  expenditures  as  are  actually 
made  can  with  any  propriety  be  claimed  as  a  deduction  from 
earnings." 

Let  us  face  the  facts.  The  meeting  of  depreciation  through  the 
setting  aside  of  annual  depreciation  allowances  in  a  fund  to  be 
applied  to  the  amortization  of  property  or  to  renewals  in  ad- 
vance of  the  accrual  of  such  depreciation,  instead  of  meeting  it 
through  renewal  as  a  simple  operating  expense,  after  its  accrual, 
is  a  distinctly  modern  development.  Such  allowances  are  just 
and  they  must  be  considered,  both  in  determining  fair  income  and 
fair  value.  They  should  be  computed,  however,  in  such  a  way 
as  to  be  fair  to  all  concerned.  They  should  not  be  computed  on 
assumptions  which  do  not  square  with  the  facts. 

The  fact  in  this  case  is  that  no  allowance  for  depreciation  was 
made  by  the  company  prior  to  1908.  and  that  in  not  making  such 
allowance  the  company  was  following  the  express  mandate  of  the 
authorities.  Since  this  is  so,  the  injustice  of  estimating  deprecia- 
tion  on  any   assumption   which   presupposes   an   allowance   in  the 


920 

early  years  of  the  company's  history  is  manifest.  The  actual  value 
should  be  taken,  a  value  which  recognizes  actual  and  existing 
losses  in  property,  structural  fitness  or  efficiency.  There  should 
not  be  taken  from  this  amount,  however,  another  sum  representing 
theoretical  depreciation  which  might  have  been  fairly  deducted 
had  a  consistent  theory  been  applied  from  the  inception  of  the 
enterprise,  under  contractual  agreement  or  by  common  consent 
or  well  established  custom. 

About  seven  years  ago,  near  the  beginning  of  the  rating  period 
here  in  issue,  a  change  in  methods  of  accounting  depreciation  came 
about  almost  at  the  same  time  that  the  Supreme  Court  of  the 
United  States  handed  down  on  January  4,  1909,  the  Knoxville 
Water  Works  opinion,  which  dealt  at  length  with  the  depreciation 
question,  as  will  be  referred  to  later  herein.  Since  that  time  cor- 
porations have  by  degrees  changed  their  method  of  accounting, 
so  as  to  make  annual  provision  for  certain  kinds  of  depreciation, 
if  not  for  depreciation  in  its  entirety. 

It  was  at  about  the  same  time,  October  7,  1908,  that  Judge 
Farrington  granted  the  temporary  injunction  restraining  the  en- 
forcement of  the  ordinance,  passed  by  the  Board  of  Supervisors  of 
the  City  of  San  Francisco,  reducing  the  rates  of  the  Spring  Valley 
Water  Company,  in  which  he  referred  to  the  question  of  depre- 
ciation; and  three  years  later  upon  October  21,  1911,  he  made  the 
injunction  in  the  earlier  suits  permanent,  and  fixed  the  fair  annual 
allowance  for  depreciation,  as  of  the  year  1903,  at  the  sum  of 
$212,983. 

It  is  clear,  therefore,  that  the  transition  from  the  old  and 
well  established  custom  of  caring  for  depreciation  as  it  accrued,  by 
direct  renewal,  was  modified  or  changed  to  the  more  modern 
method  of  anticipating  the  day  of  reckoning,  by  setting  aside 
annual  allowances  to  meet  the  depreciation  in  advance  of  its 
realization. 

In  Plaintiff's  Ex.  171  (also  8742-45)  Sharon  gave  a  detailed 
table  of  lands  and  structures  purchased,  and  subsequently  used 
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I 
and  abandoned,  and  also  of  the  lands  and  structures  purchased  but 

never  used,  together  with  a  statement  of  their  original  cost  and 

dates  of  abandonment. 

The  accuracy  of  this  table  was  not  contested.  It  is  believed 
to  be  not  only  in  accord  with  the  existing  records,  but  substan- 
tially true  to  the  fact. 

"Property-once-used, — now-out-of-use,  is  estimated,  as  of  date 
December  31,  1913,  Lands,  $233,657;  Structures,  $2,617,639;  and 
the  property-never-used,  Lands,  $1,227,190;  Structures,  $338,278; 
making  a  total  of  $4,416,764,  excluding  overhead  and  interest  dur- 
ing construction." 

The  interest  during  construction  for  a  6  months'  period  at 
Metcalf's  "fair-cost-of -money-rate"  upon  these  sums  was  esti- 
mated for  the  land  at  $13,714;  structures,  $146,541  on  the  "prop- 
erty-once-used.— now-out-of-use";  and  on  the  "property-never 
used,"  for  the  lands,  $42,292,  structures  $11,218, — making  a  grand 
total  interest  during  construction  allowance  of  $213,765;  and  a 
grand  total  $4,630,529,  or,  as  applied  to  the  structures  alone,  the 
"property-abandoned-or-never-used."  amounts  to  the  sum  of 
$2,955,917  excluding  overhead  and  interest  during  construction 
costs;  and  excluding  overhead,  but  including  six  months  interest 
during  construction  allowance,  at  Metcalf's  "fair-cost-of-money- 
rate,"  $3,113,676.  It  is  to  be  noted  that  these  figures  include  no 
allowance  for  overhead. 

Metcalf  submitted  figures  upon  the  amount  of  the  abandoned 
property  derived  from  Sharon's  Plaintiff's  Ex.  170,  but  including 
10%  overhead  allowance,  and  an  average  of  8.88%  interest  during 
construction  allowance  (on  Metcalf's  "fair-cost-of-money-to-the- 
company-rate"  basis)   amounting  to  $3,567,027. 

Metcalf  stated  that  the  abandoned  structures  were  excluded 
from  the  inventory  (7984),  and  that  he  used  the  value  of  the 
abandoned  structures  only  to  give  a  line  on  the  probable  future 
annual  depreciation  requirements   (8097). 
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He  called  attention  further  to  the  fact  that  in  figuring  de- 
preciation with  reference  to  the  original  cost  of  the  structures,  as 
in  figuring  development  expense,  the  depreciation  allowance  must 
cover  not  only  the  accrued  depreciation  upon  the  existing  prop- 
erty, as  of  date  December  31,  1913,  but  also  the  property  aban- 
doned up  to  that  date    (10247-10256). 

Metcalf  made  use  of  these  abandoned  structure  records, — in 
determining  the  average  annual  rate  of  the  past  depreciation,  of 
the  Spring  Valley  Water  Company  shown  in  Plaintiff's  Ex.  160, 
p.  32,  as  did  Hazen  in  Plaintiff's  Ex.  159,  p.  26. 

Hazen  estimates  that  the  abandoned  structures  were  probably 
shorter  lived  than  the  existing  structures,  fixing  their  age  at  ap- 
proximately 19  years,  and  the  average  age  of  the  entire  plant  26 
years  (7961;  7958).  As  stated  above,  he,  too,  made  substantial  use 
of  the  record  of  abandoned  property  as  an  aid  to  judgment  in  de- 
termining the  fair  depreciation  allowance. 

Dillman,  (10846;  Defendants'  Ex.  213)  makes  nominal  use  of 
the  abandoned  structures,  excluding,  however,  the  structures 
which  were  bought  but  never  used,  in  attempting  to  reconcile 
his  structural  reproduction  cost  figures  with  original  cost,  after 
adding  to  the  original  cost  a  small  allowance  (15%%)  for  over- 
head and  interest  during  construction,  and  making  annual  deduc- 
tion on  account  of  depreciation  corresponding  to  1.86%  of  the  de- 
preciated value  of  the  structures.  The  unfairness,  however,  of 
using  so  high  a  rate  as  1.85%  for  the  annual  depreciation  allow- 
ance is  evident  from  Hazen 's  and  Metcalf 's  analyses  shown  in 
Plaintiff's  Ex.  159  and  160,  and  from  the  abandoned  property 
record. 

Your  Honor's  attention  has  already  been  called  to  the  close 
agreement  between  Hazen 's  and  Metcalf 's  assumptions  in  regard 
to  the  depreciation  upon  existing  structures  with  the  depreciation 
upon  the  entire  plant. 

(8092)  "Mr.  Dillman:  I  don't  know  what  the  experience  of 
the  company  has  been  with  respect  to  depreciation." 
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(8089)  "The  introduction  of  the  value  of  abandoned  structures 
seems  entirely  wrong.  •  *  *  *  *  After  the  annual  allow- 
ance is  found,  it  can  of  course  be  expressed  as  a  percentage  on 
gross  reproduction  cost  or  net  reproduction  cost  or  gross  rev- 
enue or  cents  per  capita  or  dollars  per  tap,  or  a  percentage  of 
anything  desired.  The  presumption  however,  that  it  will  vary 
directly  with  any  of  these  things  is  erroneous." 

Yet,  later  on,  after  thinking  the  matter  over  further,  he  con- 
cludes that  there  is  distinct  merit  in  Hazen's  and  Metcalf's  sug- 
gestion and  basis  of  comparison,  and  adopts  it  himself  in  his  Ex- 
hibit 213  on  Rating  Base,  using  7.5%  of  gross  revenue,  which  is 
the  ratio  of  his  straight  line  depreciation  as  of  the  year  1913  to 
the  gross  annual  revenue  of  that  year,  in  getting  the  ratio  which 
he  applies  to  the  gross  annual  revenue  of  these  years  in  order  to 
find  his  depreciation  allowance  for  them. 

The  fact  is  that  Dillman  completely  misconceived  the  sig- 
nificance of  the  investigation  of  the  amount  of  depreciation  in 
abandoned  property,  and  it  was  not  until  Hazen  explained  to 
him  (8093)  that  he  was  trying  to  find  a  rate  from  the  past  depre- 
ciation that  could  be  used  as  an  aid  in  forecasting  the  future  and 
in  estimating  the  present  accrued  depreciation,  that  Dillman  first 
began  to  see  daylight. 

While  Dillman  could  not  find  errors  in  Hazen's  and  Metcalf's 
figures  based  upon  the  abandoned  property,  and  which  showed 
0.99%  annual  rate  as  based  upon  the  gross  reproduction  cost,  or 
8.45%  as  based  upon  the  annual  revenue  (8087)  he  absolutely 
ignores  the  lesson  taught  by  them  and  himself  allows  1.37% 
annual  depreciation  rate  (based  upon  gross  reproduction  cost)  and 
defends  his  base  on  the  ground  that, — "I  can  see  no  reason  for  a 
lot  of  arithmetical  gymnastics  in  these  computations"  (8089)   etc. 

Issue  over  Certain  Operation  Replacement  Charges. 

Counsel  for  the  city  urged  that  certain  charges  accounted  by 
the  company  as  operating  expenses,  during  the  rating  period,  were 
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in  fact  new  construction  or  replacements,  and  as  such  should  not 
have  been  charged  to  operating  expenses. 

For  your  Honor's  convenience,  these  charges  were  grouped  to- 
gether and  agreement  was  arrived  at,  as  to  their  proper  segrega- 
tion under  the  heads  of,  first,  new  construction  and  betterments; 
second,  replacements;  and  third,  maintenance, — in  Joint  Exhibit 
179,  which  is  summarized  on  the  following  tabulation  which  I 
now  hand  to  your  Honor  as  Table  64.  As  will  be  seen  from  the 
tabulation  itself  the  items  covered  are  telephone,  fences,  roads 
and  planting,  and  the  totals  on  the  agreed  apportionment  be- 
tween new  construction  and  betterments,  replacements,  main- 
tenance, appear  on  the  schedule: — 


Table  64. 


1.  Telephone 

Expense. . . 

2.  Fences 

3.  Roads 

4.  Planting. .  .  . 


Charged  to 

Operation  by 

Company 

Total 


$19,148.52 

22,012.33 

14,188.31 

3,710.44 


$59,059.60 


New  Con- 
struction and 
Betterments 


$2,000.00 

10,350.00 

4,553.35 

3,710.44 


$20,613.79 


Replace- 
ments 


$16,141.12 
9,740.00 
7,130.41 


$33,011.53 


Mainte- 
nance 


$1,007.40 
1,922.33 
2,504.55 


$5,434.28 


It  is  admitted  that  the  first  group  of  "New  Construction  and 
Betterment"  items,  amounting  to  $20,613.79,  may  be  taken  out 
of  operating  expenses  and  put  into  capital  account,  though  the 
company's  action  in  charging  them  to  construction  was  entirely 
justified  by  conservative  policy  and  the  rulings  of  the  Interstate 
Commerce  Commission  on  small  expenditures  in  $200  items  or  less. 
It  is  admitted  that  the  third  group,  of  "Maintenance"  items, 
an  amount  of  $5,434.28,  was  correctly  accounted  as  an  operating 
expense.    Inasmuch  as  the  items  included  in  the  first  group  were 
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also  covered  by  the  inventory,  the  only  correction  to  be  made  is 
in  their  deduction  from  the  operating  expenses  of  the  years  upon 
which  the  payments  for  them  were  incurred. 

The  issue  between  the  city  and  the  company  comes  over  the 
second  group  of  items,  "Replacements,"  amounting  to  $33,011.53. 
The  city  claims  that  these  items,  as  replacements,  were  covered 
by  the  company's  annual  depreciation  allowance,  set  aside  during 
the  rating  period,  and  that  to  include  them  again,  as  an  operating 
charge,  is  duplication.  The  company,  on  the  other  hand,  and  as  has 
been  shown  in  the  general  discussion  upon  depreciation,  claims  that 
during  the  rating  period  it  was  in  a  transition  stage  between  the 
old  general  practice  of  taking  care  of  depreciation  as  a  renewal 
problem,  followed  up  to  the  year  1908,  and  the  method  of  pro- 
viding for  depreciation  or  renewals  by  the  setting  aside  of  an 
annual  fund,  followed  since  that  date.  Under  such  circumstances, 
it  contends  that  the  cost  of  the  first  structures  (which  were  re- 
newed or  replaced  under  these  items)  had  not  been  amortized  and 
that  this  payment  was  in  effect  merely  an  amortization  of  the 
first  payment, — the  allowance  for  these  structures,  contained  in 
the  depreciation  account,  being  contributions  to  the  fund  noAV 
being  set  aside  to  amortize  the  new  structures  at  the  end  of  their 
respective  lives. 

AVith  the  details  of  Exhibit  179  before  you,  your  Honor  will 
be  in  a  position  to  make  such  corrections  as  may  appear  to  be 
proper. 

THE  MASTER:  In  other  words,  if  I  understand  your  point, 
in  a  case  ivhere  a  particular  unit  or  structure  has  reached  the 
last  year  of  its  life  you  don't  think  it  would  be  proper  to  con- 
sider that  that  is  amortized  by  paying  off  the  last  installment  on  it 
in  the  period  over  its  life,  that  you  might  just  as  well  pay  it  off 
as  it  was  paid? 

MR.  GREENE :   That  is  exactly  the  contention. 

MR.  SEARLS:  Except  that  during  the  years  from  1908  to 
1911  the  depreciation  allowance  which  the  company  actually  set 
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aside  of  $260,000,  is  considerably  in  excess  of  the  amount  which 
Mr.  Hazen  figures  should  be  allowed. 

MR.  GREENE :  Mr.  Searls,  for  the  purposes  of  this  discussion 
the  amount  which  the  company  actually  set  aside  seems  to  me 
to  be  entirely  a  false  quantity.  The  important  thing  is  what 
amount  is  it  entitled  to  set  aside  and  what  does  the  allowance 
when  it  is  made  cover.  Now,  Mr.  Hazen 's  items  cover  the  items 
that  are  covered  here.  The  $260,000  I  don't  think  can  have  any 
influence  with  his  Honor  at  all  because  he  is  attacking  the  prob- 
lem de  novo;  in  other  words,  you  cannot  proceed  on  the  assump- 
tion that  Ave  have  $260,000,  when  as  a  matter  of  fact  he  might 
allow  $284,000  or  $212,000.  It  does  not  seem  to  me  that  that 
makes  any  difference  unless  the  company's  conduct  commits  it  to 
a  particular  course  other  than  the  one  it  is  contending  for  here. 

Depreciation  of  Stock  on  Hand. 

As  far  as  the  depreciation  of  stock  on  hand  is  concerned  there 
is  an  agreement  between  the  parties.  The  agreed  gross  reproduc- 
tion cost  of  stock  on  hand,  etc.,  was  fixed  at  the  sum  of  $401,350; 
its  depreciated  value  at  $289,940;  equivalent  to  a  depreciation 
allowance  of  $111,410. 

This  is  a  very  short  tabulation,  your  Honor,  and  it  is  covered 
by  Table  65,  which  I  now  present: — 

Table  65. 

Depreciation  of  Stock  on  Hand . 

The  agreed  gross  reproduction  cost  of  the  stock  on  hand, 

etc.,  was  fixed  at  the  sum  of $401,350 

Its  depreciation  value  at 289,940 

Equivalent  to  a  depreciation  allowance  of $111,410 

Work  of  the  Court. 

If  plaintiff's  view  with  regard  to  the  correct  legal  basis  for 
determining  depreciation  is  sound,  and  we  believe  it  is  unassail- 
able, your  Honor  will  not  be  put  to  the  prodigious  task  of  refigur- 
ing  in  detail  the  accrued  depreciation  upon  this  property,  but  may 
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safely  apply  such  percentages  as  the  evidence  adduced  and  the 
relative  Aveight  which  should  attach  to  it  may  in  fairness  dictate; 
indeed  to  do  otherwise,  and  to  apply  in  detail  the  results  of  any  one 
of  the  bases  of  computation,  which  have  been  discussed  in  evidence 
would  be  to  neglect  that  most  important  element, — the  result  of 
inspection  and  judgment  founded  upon  the  weighing  of  observed 
facts  and  considerations  in  their  broader  aspect,  which  all  of  the 
engineers  say  are  of  great  and  controlling  importance. 

Annual  Depreciation  Allowance. 

As  to  the  annual  depreciation  allowance  to  be  made  for  cur- 
rent depreciation,  or  depreciation  which  may  accrue  in  the  future, 
the  figures  submitted  by  the  several  witnesses  are  as  follows:  (I 
now  present  Table  66.) 

Table  66. 


Hazen 

$284,000 

(PI.  Exh.  164) 

Metcalf 

279,000 

(PI.  Exh.  201) 

Add  $60,000  for  contingent 
reserve. 

Dockweiler 

269,000 

(Def.  Exh.  101) 

Dillman 

273,000 

(Def.  Exh.  121) 

($228,000  Def.  Exh.  213) 

Variation  in  Annual  Depreciation  Allowance  During  Rating 
Period. 

For  your  Honor's  convenience  there  are  assembled  the  follow- 
ing comparative  assumptions  of  the  several  witnesses  on  the  varia- 
tion in  depreciation  allowances  during  the  rating  period  under 
review,  with  the  references  to  the  citations.  In  this  connection  it 
is  interesting  to  remember  that  Judge  Farrington  fixed  the  fair 
annual  depreciation  allowance  in  the  year  1911,  as  of  the  year 
1903.  at  the  sum  of  $212,983. 

I  present  Table  67: 
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Metcalf's  figures  stated  above,  taken  from  PI.  Exh.  202,  were 
the  first  figures  made  by  him, — approximately  a  year  before  the 
presentation  of  his  evidence — and  were  based  upon  a  treatment  of 
the  depreciation  allowance  upon  the  so-called  equal-annual-pay- 
liu'iit  method.  The  second  set  of  Metcalf's  figures  were  taken  from 
his  PI.  Exh.  201,  bearing  upon  the  rating  base;  these,  while  dif- 
fering but  slightly  from  the  first  set  of  figures,  represent  his  final 
figures,  and  they,  like  the  first  were  based  upon  the  equal-annual- 
payment  method  of  treating  the  depreciation  allowance.  It  will  be 
noted  that  Judge  Farrington's  allowance  for  annual  depreciation, 
in  the  sum  of  $212,983,  falls  between  the  first  and  the  second 
set  of  figures  made  by  Metcalf,  and  is  in  substantial  agreement 
with  both  of  them. 

Hazen's  figures,  taken  from  his  PI.  Exh.  164,  on  rating  base, 
were  determined  by  the  application  of  his  depreciation  percentage 
(8.45%),  expressed  in  terms  of  the  gross  annual  revenue,  which 
as  a  result  of  the  loss  in  revenue  immediately  following  the  fire, 
makes  the  depreciation  allowance  during  the  first  two  years  of  the 
rating  period  out  of  line  with  that  found  for  the  remaining 
period  of  time  involved  by  the  rating  suits. 

Dillman  also  based  his  figures, — taken  from  his  Def.  Exh.  213 
upon  the  rating  base. — upon  the  7.5%  ratio  of  gross  revenue 
which  his  straight  line  depreciation  determination  for  the  struc- 
tures as  of  the  year  1913  indicated  to  him  as  a  fair  ratio  for  the 
depreciation  to  the  gross  annual  revenue.  For  your  Honor's  con- 
venience there  has  been  added  to  the  annual  depreciation  allow- 
ances shown  above,  which  were  taken  from  the  exhibits  cited,  the 
percentage  which  the  depreciation  of  each  of  the  years  other  than 
the  fiscal  year  1913-14  bears  to  the  depreciation  determined  for 
the  year  ending  December  31,  1913.  We  assumed  that  it  might  fur- 
nish your  Honor  with  the  data  for  making  what  might  appear  to 
you  an  equitable  assumption,  as  one  measure  at  least  of  the  fair 
difference  in  annual  depreciation  allowances  for  each  of  the 
years  of  the  rating  period,  with  reference  and  for  application  to 
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the   annual  depreciation  allowances  for  the  year  ending  Decem- 
ber 31,  1913. 

We  have  one  further  question  to  consider.  Do  the  methods 
employed  by  Hazen  and  Metcalf  have  the  sanction  of  the  authori- 
ties? It  is  submitted  that  they  do.  We  shall  consider  only  three 
cases  in  this  branch  of  our  argument, — those  decisions  of  the 
Supreme  Court  bearing  upon  this  subject,  generally  referred  to 
as  the  decisions  in  the  Consolidated  Gas  Company,  the  Knoxville, 
and  the  Minnesota  Eate  Cases.  Floy  has  written  a  most  interesting 
and  instructive  chapter  upon  this  subject,  and  what  we  shall  now 
state  is  very  largely  taken  from  his  book. 

Consolidated  Gas  Co.  v.  City  of  New  York,  157  Fed.  849 
(1907)  ;  212  U.  S.  19,  53  L.  Ed.  382  (1909). 

The  question  as  to  whether  depreciation  was  to  be  computed 
from  an  actual  inspection  of  the  utility's  properties  or  from  the 
accounting  and  theoretical  viewpoint  was  squarely  presented  in 
this  case,  and  it  was  definitely  passed  upon  by  the  Master.  The 
total  valuation  of  the  used  and  useful  property  was  $56,000,000. 
It  was  shown  that  an  expenditure  of  $604,988  for  repairs  would 
make  the  plant  as  good  as  new,  and  it  was  this  sum,  and  this  sum 
only,  which  was  deducted  from  the  reproduction  cost  new,  al- 
though it  was  vigorously  contended  that  a  further  deduction  of  a 
large  sum  should  be  made  on  account  of  theoretical  or  accrued 
depreciation.  The  Master,  in  his  report  of  this  case,  referring  to 
the  testimony  of  one  of  the  witnesses,  a  Mr.  Marks,  says : 

"Mr.  Marks  did  not  particularly  regard  the  extent  of 
depreciation  actually  existing,  but  assumed  a  theoretical  de- 
termination of  the  supposed  life  of  the  plant.     He  testified: 

"  'Depreciation  results  from  several  causes.  The  most 
ordinary  one  is  decay  or  wear  and  tear,  as  observed.  There 
is  another  factor  which  is  inadequacy,  owing  to  the  increase 
of  the  business.  There  is  also  another  cause  for  depreciation, 
obsolescence,  which  is  due  to  the  changes  in  the  arts  and  in 
the  methods  and  in  the  general  growth  of  scientific  knowledge ; 
if  a  works  built  at  a  certain  period  is  kept  in  perfect  repair, 
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meaning  by  that,  always  restored  to  their  original  condition, 
there  remains,  assuming  that,  a  depreciation  due  to  both 
obsolescence  and  to  inadequacy.' 

"In  this  view  he  made  estimates  on  the  theory  of  the  cost 
of  final  replacement  to  cover  such  inadequacy  or  obsolescence, 
ranging  from  25  per  cent  to  60  per  cent  and  based  on  a 
supposed  life  of  120  years  for  the  plant.  The  discrepancy 
between  his  valuations  and  those  of  Mr.  Mayer  is  largely  due 
to  their  different  methods  of  estimating  depreciation.  He  said: 

'•  'Mr.  Mayer  does  not  differ  largely  from  my  own  figures 
of  structural  cost.  You  may  say  for  all  ordinary  purposes 
they  coincide,  with  the  exception  of  the  gas  holders  and  even 
there  they  do  not  differ  largely.  It  is  the  question  of  depre- 
ciation  entirely.' 

"..As  will  hereafter  appear,  it  is  proper  in  the  adminis- 
tration of  a  manufacturing  plant  to  take  depreciation  of  the 
character  above  described  into  account  and  provide  against  it 
by  setting  aside  a  reserve  fund  from  current  earnings.  For 
the  purpose  of  determining  present  value,  however,  particu- 
larly on  the  basis  of  cost  of  reproduction,  the  method  fol- 
lowed by  Mr.  Marks  does  not  commend  itself.  It  appears 
from  the  record,  without  substantial  dispute,  that  while 
certain  of  the  plants  and  apparatus  may  not  be  in  perfect 
repair,  they  are  as  a  whole  in  efficient  operating  condition, 
and  that  a  large  proportion  of  their  capacity  is  represented 
by  the  latest  pattern  of  water  gas  apparatus  installed  within 
the  last  few  years.     *     *     * 

"The  fact  thus  being  that  the  plants  are  in  good  order 
and  operating  efficiently,  it  does  not  appear  reasonable,  for 
the  purpose  of  this  case,  to  charge  them  with  a  theoretical 
deficiency  so  great,  as,  if  actually  existing,  would  make  their 
successful  operation  a  practical  impossibility.  An  estimate  of 
depreciation  like  those  of  Mr.  Edgerton  and  Mr.  Mayer,  based 
on  a  detailed  examination  of  the  property  as  it  stands  today, 
affords  in  my  opinion  a  more  fair  and  practicable  method  to 
be  followed  in  determining  its  value." 

The  question  was  further  raised  as  to  the  alleged  necessity  for 
a  reserve  fund  to  provide  for  "final  renewals"  when  the  life  of 
the  apparatus  should  expire.    On  this  point  the  Master  says : 
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"Of  course,  the  requirement  of  such  'final  renewal'  pro- 
vision affects  in  no  way  the  present  value  of  efficiency  of  the 
plants  of  the  company  as  operating  concerns,  except  to  the 
extent  of  the  repairs  [$604,988  above  mentioned]  which 
would  be  required  to  make  the  operating  plant  as  good  as 
new. ' ' 

This  report  was  that  approved  by  Judge  Hough,  of  the  United 
States  District  Court,  and  was  the  same  report  which  was  con- 
sidered by  the  Supreme  Court  on  appeal.  It  is  clear  that  the  upper 
court,  when  it  approved  that  report,  decided  (1)  that  depreciation 
should  be  determined,  not  by  theoretical  computations,  but  by 
actual  personal  inspection :  (2)  that  property  which  is  in  good 
order  and  operating  efficiently,  even  though  it  is  not  newT,  need 
not  necessarily  be  depreciated  unless  the  facts  of  the  case  require 
such  depreciation. 

Knoxville  v.  Knoxville  Water  Co.,  212  U.  S.  1 ;  53  L.  Ed. 
371  (1909). 

In  this  case  the  Master  used  higher  unit  prices  than  the  aver- 
age, included  the  worth  of  the  service  connections  which  had  been 
donated  by  water  consumers,  and  "a  contingent  allowance  for  bad 
bottom."  He  made  no  deduction  for  wear  and  tear,  deferred 
maintenance,  inadequacy,  or  obsolescence,  but  added  the  sum  of 
both  "complete  and  incomplete  depreciation"  to  the  estimated 
depreciated  value  of  the  existing  plant  in  order  to  arrive  at  the 
value  which  he  used  as  a  basis  for  rates.  The  Supreme  Court 
refused  to  approve  this  procedure,  saying  that  it  would  "lead  to 
incorrect  results  if  the  cost  of  reproduction  is  not  diminished  by 
the  deterioration  which  has  come  from  age  and  use,"  and  stated 
that  it  would  be  improper  to  decide  that  "the  amounts  of  com- 
plete and  incomplete  depreciation  should  be  added  to  the  present 
value  of  the  surviving  parts"  to  reach  a  basis  for  rate-making. 
The  court  obviously  points  out  that  deterioration  resulting  from 
age  and  use,  which  like  wear  and  tear  causes  exhaustion  of  prop- 
erty, deferred  maintenance,  inadequacy,  obsolescence,  age — in  the 
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sense  that  the  life  had  completely  expired, — should  be  deducted 
from  reproduction  cost  new,  in  determining  fair  present  value. 
The  decision  does  not  say,  and  cannot  fairly  be  construed  as  say- 
ing, that  any  theoretical  depreciation  should  be  deducted  from 
cost  new.  It  could  not  say  that  and  be  consistent  with  the  opinion 
in  the  Consolidated  Gas  case.  It  is  clear  that  the  term  "complete" 
depreciation  employed  in  this  case  refers  to  the  total  deterioration 
of  "that  part  of  the  plant  which  through  destruction,  or  obsoles- 
cence had  actually  perished  as  useful  property.  The  incomplete 
depreciation  represented  the  impairment  in  value  of  the  parts  of 
the  plant  which  remained  in  existence  and  were  continued  in  use." 
This  depreciation  can  be  determined  by  "a  detailed  examination 
of  the  property  as  it  stands  today,"  and  covers  deterioration  due 
to  inadequacy,  obsolescence,  deferred  maintenance  or  property 
worn  out  by  age  and  use,  and  not  employed  in  the  present  service. 

These  are  the  classes  of  depreciation  specified  in  the  opinion 
and  not  theoretical  calculations  based  on  records  as  to  the  date 
of  installation,  and  assumptions  as  to  expectations  of  life,  and  the 
court  urges  an  actual  inspection  of  the  properties  to  be  appraised. 

We  are  fully  aware  of  the  fact  that  the  Knoxville  decision  has 
been  accepted  by  some  commissions  and  some  courts  as  justifying 
a  deduction  for  theoretical  depreciation.  Taken  in  connection  with 
the  facts  of  the  case  and  giving  due  heed  to  the  language  employed, 
it  is  submitted  that  it  is  fairly  susceptible  of  no  such  construction. 
It  will  be  recalled  that  the  court  states  that  renewals  should  be 
paid  for  out  of  revenue  as  a  part  of  operating  expenses,  saying: 

"If  a  different  course  were  pursued  the  only  method  of 
providing  for  the  replacement  of  propertj^  which  has  ceased 
to  be  useful  would  be  the  investment  of  new  capital  and  the 
issue  of  new  bonds  or  stock.  This  course  would  lead  to  a 
constantly  increasing  variance  between  present  value  and 
bond  and  stock  capitalization, — a  tendency  which  would  in- 
evitably lead  to  disaster  to  the  stockholder  or  to  the  public, 
or  both." 
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Apparently  the  court  is  of  the  opinion  that  present  value  and 
the  amount  of  capitalization  should  tend  to  equal  one  another,  a 
result  which  could  not  be  the  same  if  present  value  were  taken  to 
mean  present  theoretical  depreciated  value.    The  court  says : 

"The  company  is  not  bound  to  see  its  property  gradually 
waste,  without  making  provision  out  of  earnings  for  this  re- 
placement. It  is  entitled  to  see  that  from  earnings  the  value 
of  the  property  invested  is  kept  unimpaired,  so  that  at  the 
end  of  any  given  term  of  years  the  original  investment 
remains  as  it  was  at  the  beginning." 

This  means  that  the  original  investment,  if  maintained  by 
necessary  maintenance  and  renewals,  is  entitled  to  be  considered 
in  determining  the  basis  of  fixing  rates.  It  does  not  mean  that 
estimated  theoretical  depreciation,  not  yet  in  fact  accrued,  should 
be  deducted  from  reproduction  cost  new,  to  ascertain  the  basis  for 
rate-fixing.  The  two  constructions  are  inconsistent.  It  was  evi- 
dently decided  that  the  investment  value  should  be  reduced,  only 
by  the  amount  of  complete  depreciation,  the  value  of  which  must 
be  provided  out  of  earnings. 

It  is  submitted  that  the  case  holds  that  the  value  shall  be  re- 
duced by  the  amount  of  actual  complete  or  evidenced  deterioration 
due  to  obsolescence,  inadequacy,  deferred  maintenance :  and  that 
it  does  not  lend  approval  to  the  argument  that  theoretical  depre- 
ciation is  to  be  deducted. 

THE  MASTER:  You  mean  by  theoretical  depreciation  depre- 
ciation that  is  in  process? 

MR.  GREENE :  A  depreciation  which  is  in  process  but  which 
is  computed  on  the  theoretical  line  without  regard  to  the  actual 
inspection  method  which  Mr.  Hazen  and  Mr.  Metcalf  followed. 

THE  MASTER :  Do  I  understand  you  to  take  the  position  that 
the  Knoxville  case  properly  understood  directs  that  a  deduction 
shall  be  made  only  for  abandonments? 

MR.  GREENE:  No,  I  did  not  intend  to  give  that  impression, 
your  Honor. 
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THE  MASTER :  Of  course  it  is  true  they  were  meeting  a  case 
where  both  the  matured  and  the  unmatured  depreciation  had  not 
been  deducted  by  the  court  below.  I  have  sometime  heard  it  said 
that  their  language  is  susceptible  of  the  construction  that  all  they 
meant  to  do  was  to  deduct  the  abandoned  property.  That  is  not 
your  point? 

MR.  GREENE :  That  is  not  my  point.  It  is  entirely  an  aside, 
but  Mr.  Metcalf  has  told  me  that  he  was  one  of  the  engineers 
who  was  called  to  Knoxville  at  the  time  of  that  decision,  and  that 
the  point  in  the  lower  court  made  by  Mr.  Wheeler  who  was  the 
man  in  charge  of  the  plant  was  that  there  had  been  an  accrued 
depreciation,  a  complete  depreciation,  which,  it  was  urged,  on 
account  of  the  fact  that  no  net  income  had  been  derived  from  the 
plant,  should  be  considered  when  it  came  to  fixing  rates,  and  the 
Master  Avas  persuaded  of  the  justice  of  that  appeal  and  it  was  that 
decision  which  was  overruled  by  the  Supreme  Court  in  the  de- 
cision to  which  I  have  just  referred. 

MR.  SEARLS:  Mr.  Greene,  it  is  not  your  understanding  that 
the  Knoxville  decision  holds  that  there  should  be  deducted  only 
accrued  depreciation  without  at  the  same  time  considering  the 
annual  depreciation  allowance  so  that  the  two  are  entirely  con- 
sistent ? 

MR.  GREENE:  I  don't  understand  from  that  decision  that 
there  is  any  necessity  that  they  should  be  consistent.  I  think  un- 
questionably, Mr.  Searls,  that  taking  them  over  a  period  of  years 
there  is  to  be  a  close  relationship  between  the  two.  I  don't  think 
you  can  take  the  depreciation  which  may  be  found  to  have  ac- 
crued as  of  1913  and  necessarily  determine  by  going  back  over  a 
period  of  years  that  your  allowance  for  1913  must  bear  the  actual 
exact  relationship  to  that  depreciation;  in  other  words,  as  I  un- 
derstand it,  the  accrued  depreciation  has  to  be  governed  by  the 
facts  and  is  a  matter  of  judgment.  The  annual  depreciation  also 
is  a  matter  of  judgment.  If  the  judgment  is  not  entirely  accur- 
ate it  will  be  remedied  in  the  years  to  come.    There  is  necessarily 
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an  estimate  involved  in  it.    I  don't  see  how  you  can  get  down  to 
exact  mathematical  accuracy. 

MR.  SEARLS :  Suppose  in  the  years  to  come  you  find  your  an- 
nual allowance  is  too  high,  you  simply  forget  the  excessive  incre- 
ment the  rate-payers  have  been  paying  during  the  early  years  and 
collect  110  or  120%  on  your  plant,  as  the  case  might  be. 

MR.  GREENE :  I  am  assuming  that  the  computation  is  going 
to  be  a  matter  of  sufficient  accuracy  that  there  is  not  going  to  be 
any  injustice  done,  I  think  not  to  the  extent  of  20%.  My  answer 
to  your  proposition  is  that  it  cannot  be  done  with  exact  precision; 
that  is  all  I  have  in  mind. 

Minnesota  Rate  Cases,  230  U.  S.   352;  57  L.  Ed.   1511 
(1913). 

In  the  Minnesota  Rate  Cases,  at  page  457,  the  court  says: 

"It  is  also  to  be  noted  that  the  depreciation  in  question 
is  not  that  which  has  been  overcome  by  repairs  and  replace- 
ments, but  is  the  actual  existing  depreciation  in  the  plant 
as  compared  with  the  new  one.  It  would  seem  to  be 
inevitable  that  in  many  parts  of  the  plant  there  should  be 
such  depreciation,  as  for  example,  in  old  structures  and 
equipment  remaining  on  hand.  And,  when  an  estimate  of 
value  is  made  on  the  basis  of  reproduction  new,  the  extent 
of  existing  depreciation  should  be  shown  and  deducted.  *  *  * 
And  when  particular  physical  items  are  estimated  as  worth 
so  much  new,  if  in  fact  they  be  depreciated,  this  amount 
should  be  found  and  allowed  for." 

The  court  here  emphasizes  "actual  existing  depreciation,"  not 
that  of  the  theoretical  variety.  There  is  deducted  the  value  of  "old 
structures  and  equipment  remaining  on  hand"  the  life  service  of 
which  is  over;  "the  extent  of  existing  depreciation  should  be 
shown  and  deducted"  from  reproduction  cost  new.  The  repeated 
use  of  the  term  "existing  depreciation"  and  the  word  "actual," 
as  applied  to  depreciation,  obviously  refer  to  that  class  of  deter- 
ioration which  is  capable  of  ascertainment  by  examination,  and  is 
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apparent  to  the  inspector.  The  court  further  states  that  when 
"physical  items  are  estimated  as  worth  so  much  new"  deprecia- 
tion is  to  be  deducted  "if  in  fact  they  be  depreciated."  The  court 
expressly  raises  the  question  and  imposes  a  restriction  when  it 
uses  the  term  "if  in  fact  they  be  depreciated."  There  must  be  an 
actual  depreciation. 

MR.  SEARLS :  Did  you  determine,  from  your  investigation  of 
the  Master's  reports  in  this  case,  the  methods  that  were  used  in 
computing  depreciation? 

MR.  GREENE:    No,  I  did  not,  Mr.  Searls. 

If  there  is  one  principle  consistently  applied  in  the  Minnesota 
Bate  Cases  it  is  that  unwarranted  assumptions,  speculative  bases, 
and  hypothetical  conclusions  will  not  be  accepted  as  facts.  The 
court  says,  for  instance:   (pp.  434,  452) 

"The  ascertainment  of  that  value  [fair  value  of  the  prop- 
erty] is  not  controlled  by  artificial  rules.  It  is  not  a  matter 
of  formulas.     *     *     *." 

"The  cost  of  reproduction  method  is  of  service  in  ascer- 
taining the  present  value  of  the  plant,  when  it  is  reasonably 
applied  and  when  the  cost  of  reproducing  the  property  may 
be  ascertained  with  a  proper  degree  of  certainty,  but  it  does 
not  justify  the  acceptance  of  results,  which  depend  upon 
mere  conjecture." 

There  is  one  other  decision  to  which  I  refer,  mainly  because  it 
was  rendered  by  the  Railroad  Commission  of  this  state,  and  that 
is  the  decision  by  Mr.  Thelen  in  the  case  of  the 

Town  of  Antioch  v.   Pacific   Gas   &  Electric   Company, 
5  Cal.  R.  R.   Com.  Dec.   18,  31    (1914). 

It  seems  to  me  to  lend  considerable  point  to  the  discussion. 
The  Commissioner  says : 

"While  I  thus  find  myself  unable  to  agree  with  defend- 
ant's argument  with  reference  to  the  estimated  reproduction 
cost  new  theory,  I  find  that  there  is  much  merit  in  defendant 's 
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attack  upon  the  basis  resulting  from  the  subtraction  from  the 
estimate  of  reproduction  new  of  theoretical  depreciation  based 
upon  mortality  tables.  Engineers  frequently  ascertain  what 
they  call  a  'per  cent  value'  by  subtracting  from  the  estimated 
reproduction  cost  new,  an  item  for  theoretical  depreciation, 
which  is  ascertained  by  multiplying  the  average  age  of  each 
class  of  material  by  the  theoretical  depreciation  obtained  from 
so-called  mortality  tables.  The  basis  so  secured  may  be  just 
as  unfair  to  the  utility  as  the  basis  of  reproduction  value  new 
may  be  to  the  consumer.  Thus  a  public  utility  plant  may 
originally  have  cost  $10,000.  The  money  may  have  been 
invested  honestly  and  with  a  fair  degree  of  wisdom.  At  the 
end  of  three  years  the  plant  may  be  giving  100  per  cent 
service.  The  component  parts  have  been  correlated  and  the 
system  is  in  first-class  working  order.  While  the  component 
parts  may  not  be  intrinsically  as  sound  as  when  they  were 
new,  it  would  be  a  foolish  waste  of  money  to  renew  them, 
for  the  reason  that  they  are  doing  their  work  and  that  they 
are  giving  100  per  cent  service,  without  any  danger  of  wear- 
ing out  in  the  near  future.  Under  these  circumstances,  an 
engineer  applying  mortality  tables  and  estimating  the  theo- 
retical depreciation  at  5  per  cent  per  year,  reaches  the 
conclusion  that  the  present  value  of  the  plant  is  only  85 
per  cent  of  the  original  investment,  being  the  sum  of  $8,500. 
The  commission  is  accordingly  urged  to  grant  a  return  based 
on  an  estimated  present  value  of  $8,500.  If  this  return  is 
allowed  at  the  rate  of  8  per  cent,  an  allowance  of  $680  will 
be  made  for  interest.  The  utility,  however,  has  in  good  faith 
paid  out  of  its  pocket  for  capital  account  the  sum  of  $10,000, 
and  is  giving  100  per  cent  service  to  the  public.  What  is 
to  become  of  the  remaining  $1,500  which  the  company  has 
honestly  invested?  If  a  man  loans  $10,000  on  a  first  mort- 
gage, he  expects  interest  on  the  entire  sum  which  he  loans 
and  expects  ultimately  to  get  back  his  entire  principal.  Why 
should  this  same  man,  if  he  invests  $10,000  in  a  public  utility 
enterprise  and  keeps  up  his  property  in  first-class  condition, 
so  that  he  is  rendering  100  per  cent  service,  be  refused  a 
return  on  the  difference  between  his  investment  and  a 
theoretical  depreciated  reproduction  value?    It  may  be  urged 
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that   justice  may   be  done  by   placing  the  remaining  $1,500 

in  a  depreciation  fund,  which  fund  may  be  invested  and  bear 
interest.  As  I  shall  hereafter  show,  however,  under  the  pro- 
visions of  section  49  of  the  Public  Utilities  Act.  the  income 
from  investment  of  moneys  in  depreciation  funds  of  public 
utilities  in  this  state  must  be  carried  in  these  funds  and 
cannot  he  used  for  the  payment  of  interest  on  investment 
or  operating  expenses.  The  injustice  of  applying  such 
theory  becomes  more  apparent  ss  the  age  of  materials  and 
structures  increases.  If  the  theory  is  carried  to  its  logical 
conclusion  and  the  engineer  makes  no  allowance  for  repairs 
and  replacements,  but  confines  himself  strictly  to  the 
the  structures  and  his  mortality  tables,  there  will  come  a  time 
when  the  value  of  the  property  will  have  been  depreciated  to 
zero,  so  that  no  return  whatsoever  would  be  allowed.  While 
this  may  be  a  fanciful  case,  it  is  of  value  in  testing  the 
accuracy  of  the  theory.  It  seems  strange  that  public  utilities, 
in  ;t  testing  against  this  theory,  frequently  do  not  seem  to 
realize  that  the  real  reason  for  their  protest  is  that  the  appli- 
cation of  this  theory  deprives  them  of  a  return  of  a  portion 
of  the  money  which  they  have  invested." 

From  these  decisions  it  is  submitted  that  it  is  clear  that  when 
the  reproduction  cost  method  of  determining  value  is  employed, 
there  should  be  deducted  from  the  value  thus  ascertained,  an 
amount  which  represents  the  actual  existing  depreciation  of  the 
properties  in  question,  and  that  there  is  no  authority  for  deduct- 
ing, and  that  in  principle  it  would  be  improper  to  deduct,  from 
value  new,  any  arbitrary,  speculative,  theoretical  amount  desig- 
nated as  "depreciation," — a  depreciation  which  in  fact  has  not 
yet  accrued. 

Conclusions  on  Depreciation: 

The  engineers  for  plaintiff  and  defendant,  alike,  deduct  allow- 
ance for  accrued  physical  and  functional  depreciation,  from  the 
gross  reproduction  cost  of  the  property  of  the  Spring  Valley  Water 
Company,  to  obtain  the  measure  of  structural  value. 
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The  several  witnesses  submit  the  following  figures: — 

1.     For  Accrued  Depreciation  upon  Existing  Property 

Per  cent  of  Gross  Reproduc- 
tion Cost,  including  Over- 
head and  Interest-during- 
Name  Amount  Construction. 

Hazen $3,192,000  12.7% 

Metcalf 3,495,000  13.9% 

Dockweiler 5,039,000  26 . 4% 

Dillman 5,150,000  27. 9% 

2.  Accrued  Depreciation  in  Abandoned  Property 

Hazen $3,300,000  PI.  Ex.  159,  p.  26. 

Metcalf 3,124,000  PI.  Ex.  160,  p.  32. 

Metcalf 3,567,000  revised,  PI.  Ex.  170. 

Dillman  says  he  found  no  errors  in  Hazen's  figure  of  $3,300,000  (8087). 

3.  Annual  Depreciation  Allowance,  as  of  Year  1913-14. 

Per  cent  of  Gross  Re- 
production Cost,  in-      Per  cent  of  Gross 
eluding  Overhead  and     Annual  Revenue. 
Interest-during- 
Name  Amount         Construction. 

Hazen $284,000  1 .  13%  8 .  34%  PI.  Ex.  164 

Metcalf 286,000  1 .  12%  8. 23%  PL  Ex.  202 

add 60,000  for  contingent  fund. 

Dockweiler 269,000  1 .  41%  7.9%  Def .  Ex.  121 

Dillman 273,000  1 .  48%  8.0%  Def.  Ex.  101 

4.  Revised  Annual  Depreciation  Allowance 

Hazen $284,000     PL  Ex.  164,  p.  5. 

Metcalf 279,000     PL  Ex.  201,  p.  2a. 

Dillman 288,000     Def.  Ex.  213,  Table  II. 

5.  There  is  no  issue  over  the  unusually  good  and  substantial 
character  of  the  structures  constituting  this  property. 

6.  There  is  no  issue  over  the  excellent  condition  in  which  the 
property  has  been  maintained. 

7.  There  is  no  issue  over  the  aproximate  age  of  the  abandoned 
property,  19  years;  of  the  existing  property,  26  years;  or  of  the 
individual  structures  shown  in  the  inventory. 

8.  There  is  no  issue  over  the  life  periods  assumed  for  the 
various  structures, — the  engineers  for  the  defendants  assuming 
somewhat  greater  lives  than  those  of  the  plaintiff. 
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9.  There  is  no  issue,  in  theory  at  least,  of  the  importance  of 
inspection  and  of  the  actual  condition  of  the  structures,  as  a  de- 
terminative factor  fixing  or  limiting  depreciation. 

10.  There  is  issue  over  the  practical  weight  to  be  accorded 
the  fa  mined  l.\  inspection.  Plaintiff's  engineers  attach 
great  weight  to  the  results  of  inspection,  and  if  the  depreciation 
allowance,  figured  by  them  on  any  theory,  does  not  square  with 
observed  facts,  they  throw  theory  overboard  and  stick  to  the  evi- 
dent facts. 

Nominally  and  avowedly,  defendants'  engineers  do  so  also. 
In  fact  they  do  not,  however,  but  determine  their  depreciation  either 
by  abnormal  allowances  for  functional  depreciation, — as  is  made 
clear  by  comparing  them  with  the  life  history  of  the  abandoned 
property  of  this  company,  and  with  the  experience  of  other  water- 
works as  referred  to  by  plaintiff's  witnesses, — or  purely  on  an  ac- 
counting basis. 

11.  The  important  issue  lies  in  the  different  methods  used  in 
determining  depreciation.  The  defendants'  engineers  used  the 
straight-line  method  of  accounting  depreciation, — treating  the 
subject  essentially  as  an  accounting  problem,  rather  than  one  for 
the  ascertainment  of  actual  value.  The  plaintiff's  engineers,  on  the 
other  hand,  determined  depreciation  by  consideration  of  the  lessons 
learned  from,  and  records  submitted  of,  general  waterworks 
experience,  the  results  observed  by  careful  inspection  of  the 
structures  of  this  particular  plant,  the  effects  of  probable  future 
conditions  of  operation  in  so  far  as  they  could  be  forecasted,  using 
the  sinking  fund  method  as  an  aid,  only,  to  judgment. 

We  submit  that  the  judgment  of  the  plaintiff's  engineers  has 
been  demonstrated  to  be  fair  in  fact  and  supported  by  the  authori- 
ties, and  that  the  deductions  for  accrued  depreciation  suggested 
by  the  defendants'  engineers  have  been  proven  grossly  inequitable 
and  without  justification  in  experience;  that  the  use  of  the  ac- 
counting, rather  than  the  actual  existing  depreciation  is  not  con- 
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templated  by  the  authorities;  that  while  the  witnesses  for  de- 
fendants have  both  admitted  that  they  have  had  practically  no 
experience,  those  called  by  complainant  have  had  an  extensive 
and  varied  experience  along  practical  lines;  that  the  estimates  of 
one  set  of  witnesses  are  based  on  general  life  estimates  and  de- 
preciation discussions  found  in  books  and  professional  papers,  that 
of  the  other  on  actual  knowledge  and  inspection;  and  finally,  that 
a  due  regard  to  the  history  of  depreciation  allowances  in  this 
state,  and  in  fact  in  the  country  generally,  demonstrates  the  in- 
justice of  computing  depreciation  on  any  theory  which  assumes 
the  receipt  of  such  allowances  or  establishment  of  such  a  fund  in 
years  gone  by. 

MR.  SEARLS :  Mr.  Greene,  in  order  that  the  issue  may  be  per- 
fectly clear  betwen  us,  is  it  your  contention  that  his  Honor  should 
take  an  allowance  approximating  the  depreciation  allowances 
which  have  been  fixed  by  all  the  witnesses  here  without  regard  to 
the  relation  between  that  and  the  depreciated  value  of  the  prop- 
erty ? 

MR,  GREENE :  That  is  rather  a  broad  question,  Mr.  Searls ;  I 
don't  think  that  any  intelligent  person  could  fix  those  two  without 
having  regard  one  to  the  other.  I  don't  think  there  is  any  neces- 
sity, to  take  the  point  which  you  have  in  mind,  for  Mr.  Hazen's 
annual  allowance  to  coincide  exactly  with  his  accrued  deprecia- 
tion. That  was  discussed  when  Mr.  Metcalf  was  on  the  stand  be- 
fore. It  is  entirely  obvious,  if  you  make  the  computations,  that 
they  don't  exactly  coincide. 

MR.  SEARLS:  I  just  wanted  to  make  sure  that  that  was  your 
point. 

MR.  GREENE :  It  is  perfectly  apparent  they  have  to  have  a 
fairly  close  relationship  to  each  other;  of  course,  I  don't  dispute 
that. 
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WATER   RIGHTS. 

MR.  McCUTCHEN:  If  your  Honor  please,  following  the  order 
pursued  in  the  development  of  the  case  by  the  witnesses  the  next 
element  to  be  considered  is  water  rights. 

It  goes  without  saying  that  we  would  be  altogether  lacking  in 
candor  if  we  did  not  freely  and  unreservedly  admit  that  ordi- 
narily the  valuation  of  water  rights  is  a  very  difficult  problem. 
I  have  an  impression  that  your  Honor  spoke  of  it  as  one  of  the 
"blind  alleys**  of  this  case.  To  say,  however,  that  it  is  a  hard 
nut  to  crack  is  not  by  any  means  equivalent  to  saying  that  the 
problem  is  one  for  which  there  is  no  solution.  A  witness  who 
has  appeared  in  this  case  upon  another  subject  said,  when  testi- 
fying in  other  litigation,  that  around  the  Bay  of  San  Francisco 
water  was  king.  What  he  meant  by  that,  and  what  must  be 
obvious  to  everyone  who  has  given  the  subject  any  consideration, 
is  that  there  is  a  need,  and  a  very  pressing  need,  in  the  localities 
around  San  Francisco  Bay  for  all  the  water  that  has  been 
developed.  We  take  it  for  granted  that  this  will  not  be  contro- 
verted or  questioned  by  the  other  side. 

The  plaintiff  is  actually  diverting,  and  for  many  years  has 
been  diverting,  a  large  quantity  of  water  from  Lake  Merced,  from 
its  Peninsula  sources,  and  from  its  Alameda  sources.  There  is 
really  comparatively  little  difference  between  the  witnesses  as  to 
what  the  safe  yield  from  these  respective  sources  is.  According 
to  Exhibit  12-HH,  the  safe  yield  from  Peninsula  sources  during 
the  years  in  controversy  was  19y2  million  gallons  per  day.  Lee 
gives  the  safe  yield  from  the  Peninsula  as  19  million  gallons  a 
day.  All  the  witnesses  agree  that  the  yield  of  Lake  Merced  is  3.4 
million  gallons  per  day.  The  principal  difference  is  with  reference 
to  the  yield  of  the  Alameda  property.  Anderson  and  Herrmann 
present  a  table  showing  the  maximum  monthly  withdrawal  from 
Alameda,  that  is  to  say,  the  average  daily  withdrawal  for  the 
maximum  month  during  each  of  the  years  in  controversy.  For 
convenience  I  set  out  that  table  here : 
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Average  Daily  Draft 

YEAR 

for  maximum 

month 

Maximum  Month 

million  gallons  daily 

1907 

16.9 

May,  June,  August 

1908 

16.9 

April 

1909 

16.9 

May 

1910 

17.0 

March 

1911 

17.0 

November  and  December 

1912 

16.9 

February 

1913 

20.1 

April 

1914 

21.4 

February 

1915 

21.3 

May 

It  is  proper  to  say  that  this  table  does  not  show  the  average 
yield  for  the  entire  year  in  any  of  these  cases. 

The  limit  to  withdrawals  from  the  Alameda  system  has  always 
been  the  capacity  of  the  Alameda  pipe  line.  Prior  to  the  installa- 
tion of  the  booster  system  in  1913,  the  capacity  of  that  line  was 
17  million  gallons  per  day.  Subsequent  to  the  installation  of  the 
booster  plant,  the  capacity  was  21  million  gallons  per  day.  Herr- 
mann testified  that  by  increasing  its  pumping  plant,  the  company 
could  have  withdrawn  from  the  Pleasanton  property  at  all  times 
sufficient  water,  in  addition  to  the  flow  at  Sunol,  to  equal  the 
capacity  of  the  pipe  line. 

Lee  allows  as  the  yield  from  the  Alameda  sources  14  million 
gallons  daily,  after  deducting  5%  for  slippage.  He  states  that 
that  is  the  average  of  our  actual  withdrawals  during  the  period 
in  controversy  and  that  is  the  way  he  gets  his  figure  of  36.4  million 
gallons  as  our  gross  yield — that  is  to  say,  he  adds  to  the  19  million 
gallons  daily  yield  of  the  Peninsula  sources  and  the  3.4  million 
gallons  per  day  from  Merced  the  actual  withdrawals  from  the 
Alameda  sources — from  which  gross  he  deducts  600,000  gallons 
daily  for  use  on  the  Peninsula  outside  of  San  Francisco,  leaving  a 
net  average  of  35.8  million  gallons  per  day  for  use  in  San  Francisco. 

To  quote  from  his  report : 
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(9694)  "The  total  yield  of  the  various  water  rights  of  the 
Spring  Valley  Water  Company,  as  above  determined  is  36.4  million 
gallons  daily.  If  from  this  be  deducted  600,000  gallons  per  day  for 
deliveries  to  customers  outside  of  San  Francisco  on  the  Peninsula, 
there  remains  35.8  million  gallons  daily  as  the  yield  of  the  water 
rights  in  use  in  supplying  the  City  of  San  Francisco  during  the 
period  1907  to  1914.    This  is  the  total  quantity  to  be  valued." 

Lee  determines  our  right  to  divert  from  Alameda  sources  to  be 
no  greater  than  the  quantity  of  water  actually  diverted  during 
the  years  in  controversy,  that  is  to  say,  he  finds  the  actual  with- 
drawal from  the  Alameda  sources  to  have  been,  during  the  period 
in  controversy,  an  average  of  14  million  gallons  per  day,  and  he 
says  that  actual  average  withdrawal  measures  the  extent  of  our 
water  right.  In  other  words,  according  to  him,  we  diverted  every 
drop  of  water  which  we  had  acquired  the  right  to  divert  for  use 
in  San  Francisco,  and  we  are  only  entitled  to  have  considered 
the  right  to  divert  what  we  actually  diverted.  According  to  him 
we  have  no  right  to  have,  and  he  says,  as  a  matter  of  fact  we 
have  not,  anything  in  reserve. 

It  is  worth  noting,  in  this  connection,  that  in  1911  we  actually 
delivered  to  consumers  an  average  of  37.4  millions  gallons  per 
day,  or  1.6  million  gallons  daily  more  than  Lee  finds  we  had  the 
right  to  divert.  In  1912  the  actual  delivery  to  consumers  was 
39.1  million  gallons  per  day,  or  3.3  million  gallons  per  day  in  excess 
of  our  right,  according  to  Lee.  In  1913  the  actual  delivery  was  39.7 
million  gallons  daily,  or  3.9  million  gallons  in  excess  of  what  Lee 
says  we  had  the  right  to  divert,  and  in  1914  the  delivery  was 
39.4  million  gallons  daily,  or  3.6  million  gallons  in  excess  of  the 
quantity  which  Lee  finds  we  are  entitled  to  divert.  That  is  to 
say,  during  these  four  of  the  years  in  controversy,  the  consumers 
in  San  Francisco  were  getting  more  water  than  could  have  been 
supplied  if  our  water  right  had  been  limited  to  Lee's  figures. 

I  have  quoted  from  Lee 's  report,  in  which  he   says : 
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"This  [by  which  he  means  35.8  million  gallons  per  day]  is  the 
total  quantity  to  be  valued." 

It  does  not  make  any  difference  how  these  rights  of  diversion 
arise,  or  how  they  were  acquired,  so  far  as  this  branch  of  the  case 
is  concerned.  On  the  Peninsula  we  have  the  right  to  divert  at 
our  three  dams  a  certain  quantity  of  water,  and  the  witnesses  for 
the  two  sides  are  in  substantial  agreement  as  to  what  that  quantity 
is.  On  the  Alameda  side,  we  are  entitled  to  divert  a  certain  quan- 
tity, and,  while  the  witnesses  are  not  in  entire  agreement  as  to  what 
that  is,  the  difference  is  not  important  for  the  moment. 

While  it  is  not  very  difficult  to  tell  what  is  the  extent  of  the 
water  rights  to  be  valued  here,  we  all  recognize  that  ordinarily 
it  is  a  difficult  problem  to  tell  what  a  water  right  is  worth  in 
money.  I  think,  however,  the  problem  is  much  more  simple  here 
than  it  is  in  the  ordinary  case  on  account  of  the  views  of  de- 
fendants' witnesses,  to  which  I  shall  shortly  call  your  attention. 

The  claim  was  at  one  time  asserted,  but  was  finally  and 
definitely  set  at  rest  by  the  decision  of  the  Supreme  Court  of 
the  United  States  in 

San  Joaquin  &  Kings  River  C.  &  /.  Co.  v.  County  of 
Stanislaus  (1914),  223  U.  S.  454;  58  L.  Ed.  1040, 
that  flowing  water  belonged  to  the  public,  and  that  a  public  service 
corporation  which  had  acquired  the  right  to  divert  it  should  not 
be  allowed  any  value  for  it;  that  if  the  ownership  of  the  right  to 
divert  rested  anywhere,  it  rested  in  those  to  whom  the  water  was 
furnished  by  the  public  utility,  rather  than  in  the  utility  itself. 

I  suppose  it  is  perfectly  safe  to  assume  that  everybody  con- 
nected with  this  case  agrees  that  the  right  to  divert  and  use  water 
in  this  locality  is  a  valuable  right.  That  being  taken  for  granted 
on  all  hands,  we  cannot  for  a  moment  tolerate  the  thought  that 
there  is  not  a  way  for  determining  what  the  value  is. 

By  reason  of  their  experience,  which  includes  an  intimate  asso- 
ciation with  water  properties  and  water  problems,  it  has  come  to 
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be  generally  assumed  that  hydraulic  engineers  are  better  equipped 
and  better  qualified  to  determine  the  value  of  water  rights  than 
men  of  other  professions 

THE  MASTER:  Mr.  McCutchen,  let  me  interrupt  you:  As  I 
understand  it,  on  this  question  of  the  limit  of  the  water  right 
in  Alameda  the  difference  between  Mr.  Herrmann  and  your  other 
engineers  and  Mr.  Lee  as  to  the  amount  that  was  involved  in 
the  right  rests  in  one  case  on  the  average  for  the  year — in  the 
case  of  Mr.  Lee — and  on  the  maximum  monthly  average,  in  the 
rase  of  Mr.  Herrmann. 

MR.  McCUTCHEN:  Not  an  average  for  the  year,  but  the 
average  over  the  period  of  years,  that  is,  1907  to  1914.  Lee  found 
our  actual  withdrawals  for  all  of  the  years  in  controversy, 
that  is  to  say,  from  1907  to  1914  and  determined  the  average  of 
those  actual  withdrawals,  and  he  says  that  that  measures  our 
right.  Mr.  Herrmann  and  Mr.  Anderson  on  the  other  hand  took 
the  maximum  average  withdrawals  for  the  highest  months  in 
each  year  and  they  say  that  that  measures  our  right. 

THE  MASTER:  Has  there  not  been  some  decision  of  the 
Supreme  Court  of  California  on  the  question  of  how  to  measure 
the  amount  involved  in  an  irrigation  use,  where  the  amounts  with- 
drawn are  fluctuating? 

MR.  McCUTCHEN:  I  don't  remember  any  decision  that  deals 
with  that. 

MR.  SEARLS :  There  is  certainly  no  decision  that  says  that 
the  maximum  withdrawal  for  one  month  should  be  the  measure. 

MR.  McCUTCHEN:     Has  your  Honor  that   decision  in  mind? 

THE  MASTER:     No,  I  have  not. 

MR.  McCUTCHEN:  I  will  have  that  investigated;  I  don't 
remember  any  case  of  that  kind.  I  will  endeavor  to  find  whether 
there  is  any  decision  touching  the  point  your  Honor  refers  to 
and  hope  to  be  able  to  make  a  report  on  it  before  this  discussion 
closes. 
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As  I  have  stated,  Herrmann  says  we  could  have  withdrawn 
actually  during  all  of  these  years  in  controversy  enough  water, 
that  is  to  say,  from  Pleasanton,  which  added  to  the  flow 
at  Sunol,  would  have  been  equal  to  the  capacity  of  the  pipe  line. 

THE  MASTER:  I  think  my  query  rests  in  connection  with 
the  question  of  prescription  as  applied  there  where  you  would 
have  a  fluctuating  amount  withdraw  throughout  the  year.  An 
irrigation  right  of  course  would  only  be  utilized  during  the  summer 
months.  I  take  it  that  the  Supreme  Court  has  decided,  although 
I  don't  remember  any  case,  that  that  would  be  measured  by  the 
use  at  the  time  when  it  was  needed ;  in  other  words,  the  use  during 
the  irrigation  season,  and  not  averaged  through  the  winter  months 
when  perhaps  there  was  nothing  at  all.  That  must  have  been 
decided.  It  may  be  some  such  suggestion  as  that  that  I  have 
in  mind. 

MR.  McCUTCHEN:  I  will  have  that  investigated  immedi- 
ately, your  Honor,  and  see  whether  we  can  find  anything  that 
does  decide  that  question. 

THE  MASTER:  Of  course,  I  don't  want  to  have  any  doubt 
in  my  mind  if  it  can  be  avoided  as  to  your  ownership  of  any  par- 
ticular right;  if  it  rests  on  prescription  you  may  have  diverted 
20,000,000  gallons  in  a  particular  year  and  yet  not  have  the 
right  to. 

MR.  McCUTCHEN :  By  reason  of  their  experience,  which 
includes  an  intimate  association  with  water  properties  and  water 
problems,  it  has  come  to  be  generally  assumed  that  hydraulic 
engineers  are  better  equipped  and  better  qualified  to  determine 
the  value  of  water  rights  than  men  of  other  professions,  and  it 
is  for  that  reason  that  in  cases  of  this  impression  the  advice  of 
hydraulic  engineers  is  sought.  The  value  of  their  opinions,  like 
the  opinions  of  experts  on  any  other  subject,  depends  very  largely, 
if  not  almost  entirely,  upon  their  experience,  upon  their  equipment 
which  includes  and  comprehends  their  experience.  It  seems  to 
have    been   assumed   by   plaintiff   and    defendants   that    hydraulic 
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engineers  were  the  men  best  qualified  to  advise  the  court  on  this 
branch  of  the  case.  This  practice  was  approved  by  the  Supreme 
Court   of  Idaho  in  the  case  of 

Murray  v.  Public  Utilities  Commission  (July,  1915),  150 
Pac.  47,  50;  27  Idaho,  603; 

from  which  I  quote : 

"The  Supreme  Court  of  the  United  States,  in  San  Joaquin, 
etc.,  Co.  r.  Stanislaus  County,  supra,  does  not  state  any  rules 
for  ascertaining  the  v;ilue  of  sueli  a  water  right.  The  value 
to  be  considered  by  the  commission  is  the  present  fair  value 
of  the  water  right  at  the  time  the  rate  is  fixed.  The  original 
cost  is  not  at  all  conclusive,  if  it  can  be  shown  that  it  now 
has  a  different  value,  although  the  original  cost  is,  as  in  all 
cases,  an  element  which  may  be  considered.  The  present  fair 
value  should  be  determined  by  the  best  evidence  of  which  the 
nature  of  the  case  is  susceptible.  It  should  be  measured  by 
the  fair  market  value  of  a  similar  water  right  in  the  locality, 
or  a  similar  locality,  if  such  can  be  established  by  a  satis- 
factory evidence.  If  no  market  value  can  be  established,  then 
the  opinion  of  competent  witnesses  as  to  the  actual  value  may 
be  considered.  In  this  respect  the  case  does  not  present  any 
exceptional  features.  The  same  rule  is  applied  in  the  case  of 
any  property,  real  or  personal.  The  fair  market  value  is  the 
usual  standard ;  but,  if  it  be  shown  that  the  property  has  no 
market  value,  then  witnesses  may  testify  to  actual  value, 
which  is,  of  course,  largely  a  matter  of  opinion.  Because 
it  is  difficult  to  determine  the  exact  value  of  a  certain  kind 
of  property,  it  does  not  follow  that  the  owner  shall  be  refused 
the  protection  of  the  law.  The  fair  present  value  of  the  water 
right  is  the  ultimate  fact  to  be  found  and  considered  by  the 
commission  and  the  court.  Exactly  what  probative  or  evi- 
dentiary facts  shall  be  considered,  or  what  standard  of  meas- 
urement shall  be  adopted  in  finding  that  ultimate  fact,  will 
depend  largety  upon  the  facts  of  each  case  as  it  arises.  We 
suggest  that  the  expert  engineers  employed  by  the  commission, 
as  well  as  those  testifying  for  the  parties,  may  render  great 
assistance  to  the  commission  in  deciding  these  questions  in 
each  case." 
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Before  calling  attention  to  the  views  of  our  witnesses  I  wish 
to  refer  to  some  testimony  touching  the  subject,  given  by  witnesses 
called  for  the  defendants  and  who  testified  upon  other  branches 
of  the  case  as  well  as  upon  water  right  values. 

I  am  frank  to  say  that  I  regard  as  the  most  important  bit  of 
evidence  given  on  this  subject  the  testimony  of  0 'Shaughnessy, 
and  my  reason  for  saying  that  it  is  the  most  important  is  that 
it  comes  from  a  witness  who  has  had  a  great  deal  of  experience, 
who  occupies  a  close  and  important  relationship  to  the  city,  and 
who  placed  the  same  value  upon  water  rights  per  million  gallons 
as  did  Anderson  and  Herrmann.  If  we  are  to  assume  that 
0 'Shaughnessy  was  qualified  to  deal  with  water  right  value,  and  it 
is  unthinkable  that  the  city  will  say  he  was  not,  it  may  fairly  be 
said  that  the  city  and  the  company  are  in  practical  accord  on  this 
issue.  I  am  of  course  not  unmindful  of  Lee's  testimony,  with 
which  I  shall  have  occasion  to  deal  as  we  proceed. 

On  direct  examination  0 'Shaughnessy  testified  as  follows: 

[Referring  to  the  Pleasanton  lands,  from  which  the  witness 
said  it  could  not  be  safely  assumed  that  more  than  ten  million 
gallons  per  day  could  be  drawn.] 

(10778)  "Q.  Suppose  that  the  pumping  of  20,000,000  gallons 
would  lower  the  water-plane  beneath  the  lands  of  these  farmers 
to  such  an  extent  that  you  would  have  to  practically  condemn 
all  their  water  rights? 

"A.     I  don't  quite  understand  your  question. 

"Q.     Perhaps  I  have  not  made  it  clear. 

"THE  MASTER:  Q.  It  all  comes  down  to  a  question  of 
cost,  after  all,  Mr.  O 'Shaughnessy,  does  it  not? 

"A.     It  is  a  question  of  cost. 

"THE  MASTER:  I  don't  see,  Mr.  Searls,  how  Mr.  O 'Shaugh- 
nessy can  answer  that,  it  all  depends  on  what  he  would  have 
to  pay. 

' '  MR.  SEARLS :  Q.  Suppose  it  would  necessitate  the  ex- 
penditure of  as  much  as  a  million  dollars  to  make  these  settlements 
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with  the  farmers  to  the  easl  there,  what  would  your  recommenda- 
tion be?       A.     For  the  production  of  how  much  water? 

"Q.     20,0(10,000  gallons. 

'A.     It  would  be  that  for  20,000,000  gallons. 

•THE  MASTER:  He  means  in  addition  to  the  cost  of  the 
Pleasanton  ranch  lands. 

"MR.  SEARLS:  Q.  That  is,  if  in  buying  the  Pleasanton 
Ranch  lands  yon  knew  you  would  have  to  spend  as  much  as  a 
million  dollars  to  make  settlements  with  the  farmers  east  of  there 
in  order  to  withdraw  the  20,000,000  gallons? 

"A.  Do  you  mean  thereby  you  would  gain  10,000,000  gallons 
daily  of  water .' 

(10779)  "Q.  In  addition  to  what  you  could  get  if  you  owned 
the  well  tracts  alone,  and — and  I  was  going  to  say  the  water 
rights  beneath  the  other  tracts,  that  is,  the  other  tracts  that  the 
company  now  owns. 

"A.  If  you  could  gain  10,000,000  gallons  a  day  beyond  the 
present  supply  it  would  be  worth  a  million  dollars." 

And  on  cross-examination  he  gave  the  following  testimony  on 
the  same  subject : 

(10800)  "MR.  McCUTCHEN:  Q.  Mr.  O'Shaughnessy,  I 
understood  you  to  say  that  if  you  could  get  20,000,000  gallons  a 
day  from  the  Pleasanton  properties,  you  would  be  justified  in 
paying  a  million  dollars  more — I  don't  know  that  you  put  it  in 
just  this  way,  but  it  was  the  impression  that  was  made  on  me, — 
a  million  dollars  more  than  you  would  if  you  could  only  get 
10,000,000  gallons  a  day;  did  you  state  that  in  substance? 

"A.  I  don't  think  that  was  the  question.  I  think  Mr.  Searls 
asked  the  question  whether  I  would  pay  a  million  dollars  more 
above  and  beyond  all  the  land  owned  by  the  company  in  the  Pleas- 
anton region  for  a  guarantee  of  20,000,000  gallons  a  day;  is  that 
correct,  Mr.  Searls? 

'MR.  SEARLS:  That  was  the  thought  I  had  in  mind.  The 
million  dollars  was  purely  a  suggestion  as  an  outside  figure. 
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"MR.  McCUTCHEN:  Q.  Well,  would  you  pay  a  million  dollars 
for  an  additional  10,000,000  gallons  of  water,  that  is  to  say, 
assuming  that  the  output  of  this  is  only  10,000,000  gallons,  if  it 
had  in  fact  been  20,000,000  gallons,  would  you  have  been  willing 
to  pay  a  million  dollars  more? 

(10801)  "MR.  SEARLS:  Objected  to  as  not  proper  cross- 
examination.  If  you  want  the  witness's  idea  of  the  value  of  water 
rights  why  don't  you  ask  for  them? 

"THE  MASTER:     The  objection  is  overruled. 

#  #     * 

"A.  I  don't  want  to  criticise  the  form  of  your  question,  Mr. 
McCutchen,  but  I  am  afraid  it  is  a  little  involved. 

#  #     * 

"Q.  You  are  quite  free  to  do  so,  Mr.  O 'Shaughnessy.  Suppose 
you  criticise  the  form  of  the  question  and  then  answer  it.  I  am 
quite  willing  you  should  do  that. 

"A.  I  would  like  to  have  it  read  again.  (Question  re-read 
by  the  Reporter).     A  million  dollars  more  than  what? 

"Q.     Than  you  would  otherwise  pay  for  10,000,000  gallons? 

"A.  In  other  words,  would  you  pay  a  million  dollars  to  get 
10,000,000  gallons  of  water? 

"Q.     That  is  the  English  of  it.       A.     I  would. 

"Q.  That  is  to  say,  you  would  be  willing  to  pay  $100,000  per 
million  gallons  for  the  water  alone? 

"A.     I  would  for  the  additional  10,000,000  gallons." 

O  'Shaughnessy 's  views  are  not  controlling,  but  they  must  be 
very  persuasive  in  the  circumstances.  Indeed,  I  think  you  could 
well  afford  to  accept  his  opinion  as  conclusive  to  the  extent  that 
it  corroborates  plaintiff's  witnesses. 

As  was  said  by  the  Supreme  Court  of  Idaho  in  the  opinion 
from  which  I  have  quoted: 

"The  present  fair  value  must  be  determined  by  the  best 
evidence  of  which  the  nature  of  the  case  is  susceptible.  It 
should  be  measured  bv  the   fair  market  value  of  a   similar 
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water  riuht  in  the  locality  or  in  a  similar  locality,  if  such 
can  !>»>  established  by  satisfactory  evidence.  If  no  market 
value  can  be  established,  then  the  opinion  of  competent 
witnesses  as  to  the  actual  value  may  be  considered.  In  this 
respect  the  case  does  not  present  any  exceptional  features." 

Accepting  that  as  a  correct  statement  of  the  best  method  to 
ascertain  the  value  of  a  right  of  this  nature,  and  it  is  obvious  that 
it  is  a  correct  statement,  the  opinion  of  0  'Shaughnessy,  everything 
considered,  should  set  at  rest  all  controversy  with  reference  to  the 
value  of  our  water  rights. 

Since  1912  he  has  been  City  Engineer  of  San  Francisco  and 
in  constant  touch  with  the  city's  water  supply  problems.  He  has 
been  the  confidential  adviser  of  the  city  in  all  water  supply 
matters.  He  has  made  several  reports  for  the  city  upon  the 
property  of  the  plaintiff.  He  made  a  careful  investigation  for  the 
purpose  of  advising,  and  did  advise,  the  city  as  to  the  part  of 
the  plaintiff's  property  which  was  needed  by  the  city  for  a  water 
supply.  He  occupies — and  this  is  not  intended  as  a  reflection — 
an  attitude  of  antagonism  to  the  company ;  he  is  now  actually 
engaged  in  an  effort  to  take  the  company's  property  away  from  it 
in  an  eminent  domain  proceeding  instituted  by  the  city,  and  he 
is  now  actually  engaged  in  the  construction  of  a  water  plant  to 
bring  a  Sierra  supply  to  the  city.  No  one  is  in  a  better  position 
than  he  to  appreciate  the  need  of  San  Francisco  for  water  or  the 
value  of  water  to  San  Francisco.  No  one  knows  better  than 
O 'Shaughnessy  the  need  and  demand  for  water  in  the  localities 
about  San  Francisco  Bay,  and  no  one  knows  better  than  he  the 
available  sources  of  supply  for  this  city. 

His  valuation  must  be  presumed  to  have  been  given  after  care- 
ful consideration,— indeed,  the  testimony  which  he  gave  in  connec- 
tion with  it  shows  that  he  had  been  considering  the  problem  for  a 
long  time.  For  the  benefit  of  the  plaintiff,  and  to  the  extent  that 
0 'Shaughnessy 's  testimony  corroborates  the  testimony  of  its  own 
witnesses,  it  must  be  assumed  that  the  value  placed  by  him  upon 
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water  rights  was  a  minimum.  In  other  words,  it  is  fair  to  say- 
that,  in  his  opinion,  the  rights  are  worth  at  least  the  figure  named 
by  him,  and  may  be  worth  more. 

There  is  another  bit  of  testimony  which  was  given  by  a 
witness  for  the  defendant,  which,  while  possibly  not  of  great 
importance  in  itself,  should  not  be  omitted.  I  refer  to  the 
testimony  of  Dillman.  Dillman  seems  to  have  been  willing  to 
express  an  opinion  about  nearly  every  phase  of  the  plaintiff's 
business,  and  about  nearly  all  of  its  property.  I  think,  however, 
he  did  omit  plaintiff's  water  rights.  He  had  expressed  an  opinion 
on  water  right  value  in  another  proceeding.  There  was  an  effort 
to  minimize  the  importance  of  this  testimony  and  to  claim  that  the 
proceeding  in  which  it  was  given  was  of  an  informal  character. 
That  does  not  seem  to  entirely  accord  with  Dillman 's  statement 
that  the  valuation  was  for  transfer  of  the  property  from  one 
public  utility  to  another. 

(Ab.  3235;  Tr.  10911)  "I  made  a  report  to  the  Livermore 
Water  Co.  on  the  subject  of  water  rights,  or  water  right  valua- 
tions. I  found  the  water  rights  value  to  be  $75,000  for  Positas, 
and  $25,000  for  Mocho.  I  don't  remember  that  I  said,  in  this 
Haywards  case  before  the  Railroad  Commission,  that  I  had  found 
these  water  rights  to  be  worth  $100,000  per  million  gallons. 

"I  was  a  witness  acting  for  the  Haywards  "Water  Co.  on  the 
hearing  of  the  application  of  the  Haywards  Water  Co.  to  buy, 
and  of  the  San  Leandro  Water  Co.  to  sell  the  water  system  of 
the  San  Lorenzo  Water  Co.,  and  of  the  Haywards  Water  Co.,  to 
issue  1,487  shares  of  its  capital  stock,  which  was  held  on  the  18th 
of  September,  1914,  and  on  December  16  and  18  of  the  same  year. 

"MR.  McCUTCHEN:  I  will  read  this  answer  to  you,  and  ask 
you  if  you  remember  having  made  it  in  the  above  hearing  before 
the  Railroad  Commission:  'Now,  take  a  plant  most  nearly  com- 
parable to  this  plant  that  I  know  about,  take  the  plant  at  Liver- 
more.  I  don't  think  that — well,  before  the  Commission,  at  the 
sale  of  that  plant,  I  put  a  value  of  $100,000  on  their  water  rights. 
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Theirs  is  a  more  isolated  plant.  The  supply  is  limited,  and  the 
waterworks  there  controls  that  available  supply.  That  is  the 
water  rights  on  the  Mocho,  and  the  water  rights  of  Positas 
Springs,  a  pumping  plant  similar  to  this  in  a  certain  way,  and 
their  capacity  was  probably  in  the  neighborhood  of  one  million 
gallons  per  day.  They  pumped  during  one  month  for  the  City  of 
Livermore  an  average  of  900,000  gallons  a  day,  and  that  value  of 
$100,000  was  not  seriously  questioned.  That  was  a  valuation  for 
transfer  of  the  property  from  the  owners  to  the  Pacific  Gas  & 
Electric  Co.     That  was  not  considered  excessive  there.' 

"MR.  DILLMAN:     I    think    that    is'  probably    my    testimony 

I  have  already  said  that  Dillman  was  not  called  in  this  case 
to  testify  to  the  value  of  water  rights,  but  of  course  counsel  on 
the  other  side  will  not  claim  that  had  he  been  called  he  would  not 
have  been  able  to  give  very  valuable  advice  on  that  subject. 

Herrmann  and  Anderson  were  the  witnesses  for  the  plaintiff 
on  this  branch  of  the  case.  Their  testimony  proceeds  very  gener- 
ally along  the  same  lines.  If  the  views  of  one  of  them  is  sound, 
the  same  is  true  with  reference  to  the  other,  and  if  one  has  pro- 
ceeded illogically  or  unscientifically,  that  also  is  true  of  the  other. 
I  shall  therefore  take  up  the  report  of  Herrmann  as  setting  forth 
the  views  of  himself  and  Anderson  as  well,  and  as  it  is  not  long, 
I  shall  read  it  to  your  Honor.  Both  Herrmann  and  Anderson 
devoted  a  great  deal  of  time  to  the  study  of  the  problem  and 
seem  to  have  pursued  every  avenue  of  information  which  would 
shed  any  light  upon  it.  I  might  take  up  their  testimony  and 
discuss  it,  but  their  views  are  succinctly  stated  in  their  reports. 

I  shall  now  read  the  report  of  Herrmann : 

HERRMANN'S    REPORT. 
"Extent  of  Water  Right. 

"For  the  purpose  of  this  valuation  it  is  assumed  that  the 
extent  of  the  Spring  Valley  Water  Company's  water  rights  over 
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the  period  in  question  is  the  sum  of  the  water  rights  at  each  of 
the  different  sources  of  supply  as  follows:— 

"Peninsular  System. 

"The  extent  of  the  water  right  of  this  system  is  its  safe 
dependable  yield,  or  19.5  m.  g.  d. 

"Alameda  System. 

"The  extent  of  the  water  right  of  the  system  is  taken  as 
the  maximum  average  daily  draft  sustained  for  one  month  for 
each  of  the  years  in  question,  prior  to  1913,  and  the  Alameda 
Pipe  Line  capacity  of  about  21.0  m.  g.  d.  since  and  including  1913. 

"Lake  Merced. 

"The  extent  of  this  water  right  is  taken  as  the  average  daily 
draft  throughout  the  period  in  question. 

"Following  is  a  tabulation  of  the  draft  from  each  system  and 
the  extent  of  the  water  right  thereof  for  the  different  years  from 
1907  to   1915,  inclusive. 

"Average  Daily  Draft  in  M.  G.  D. 


Peninsula 

Alameda 

Lake 

Year 

System 

System 

Merced 

Total 

1907 

11.3 

16.0 

3.4 

30.7 

1908 

15.4 

13.7 

2.5 

31.6 

1909 

17.5 

13.5 

3.1 

34.1 

1910 

16.4 

14.5 

4.7 

35.6 

1911 

18.8 

15.6 

3.1 

37.5 

1912 

23.6 

13.2 

2.4 

39.2 

1913 

21.7 

13.1 

4.9 

39.7 

1914 

17.7 

18.3 

3.4 

39.4 

1915 

18.3 

20.3 

4.0 

42.6 
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'Extent  of  Water  Rights  in  M.  G.  D. 


Peninsula 

Alameda 

Lake 

System 

System 

Merced 

Total 

19..") 

16.9 

3.4 

39.8 

19.5 

16.9 

3.4 

39.8 

19.5 

16.9 

3.4 

39.8 

19.5 

17.0 

3.4 

39.9 

19.5 

17.0 

3.4 

39.9 

19.5 

16.9 

3.4 

39.8 

19.5 

21.0 

3.4 

43.9 

19.5 

21.0 

3.4 

43.9 

19.5 

21.0 

3.4 

43.9 

"As  of  December  31,  1913,  the  water  rights  of  the  Spring 
Valley  Water  Company  are  equal  to  43.9  m.  g.  d.  Some  of  this 
water,  however,  is  used  to  serve  consumers  outside  of  San  Fran- 
cisco, and  deduction  is  necessary  to  cover  this  amount.  If  deduc- 
tion of  900,000  g.  p.  d.  be  made,  it  will  more  than  cover  this 
use,  so  for  the  purpose  of  this  case  the  extent  of  the  combined 
water  right  will  be  taken  as  43  m.  g.  d. 


"Necessity  of  Ownership  of  Water  Rights. 

"By  reason  of  the  climatology,  topography  and  geography  of 
the  region  adjacent  to  San  Francisco,  there  are  three  requisites 
for  a  good  and  adequate  domestic  water  supply: — 1st,  the  owner- 
ship or  control  of  the  catchment  area;  2nd,  the  ownership  of 
copious  storage  reservoir  facilities;  and  3rd,  the  ownership  of 
the  exclusive  right  to  divert  the  water  from  its  source  to  some 
other  place  for  use.  These  three  things  are  necessary  and  inde- 
pendent of  one  another.  "Without  all  of  them  the  water  supply 
would  be  imperfect. 

"The  Spring  Valley  Water  Company  has  acquired  the  right  to 
divert  water  from  certain  points  on  the  Pilarcitos,  San  Mateo 
and  Alameda  creeks,  and  from  Lake  Merced  to  the  exclusion  of 
others,  in  the  amounts  noted  in  the  foregoing  tabulation,  and  it 
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is  the  value  of  this  exclusive  and  prior  right  that  is  to  be  deter- 
mined in  the  present  case. 

"While  it  is  impossible  to  determine  the  value  of  these  rights 
in  1913  with  exactness,  it  is  my  judgment  that  they  were  worth 
not  less  than  $100,000  per  million  gallons  daily  or  a  total  of 
$4,300,000. 

"Acquirement  of  Water  Rights. 

"The  water  rights  of  the  Spring  Valley  Water  Company  have 
been  acquired  by  adverse  use  and  by  purchase,  sometimes  in  con- 
junction with,  and  sometimes  apart  from  riparian  lands.  Records 
are  available  which,  when  assembled,  give  some  of  the  cost  to  the 
company  of  some  of  the  water  rights,  though  the  record  is  not 
complete,  and  where  both  lands  and  water  rights  have  been  pur- 
chased together  it  is  impossible  to  separate  precisely  the  cost  of 
the  water  right  from  that  of  the  land,  though  an  attempt  to  do 
this  in  some  instances  has  been  made. 
"Pilarcitos  Creek. 

"Water  is  diverted  from  Pilarcitos  Creek  at  Pilarcitos  reser- 
voir and  at  the  Stone  dam.  This  was  the  first  source  utilized  by 
the  company,  the  Pilarcitos  dam  having  been  put  in  use  in  1867, 
and  the  Stone  dam  in  1871.  The  earliest  water  right  to  be  pur- 
chased by  the  company  was  that  of  a  grist  mill  at  Spanishtown 
(now  Half  Moon  Bay)  in  1861.  For  this  the  company  paid 
$3,000;  $6,000  having  been  paid  for  the  mill  and  the  water  right 
and  the  property  ex-water  rights  having  been  subsequently  sold 
by  the  company  for  $3,000.  The  amount  of  this  water  right  is 
unknown,  and  there  is  no  data  available  by  which  it  may  be 
determined.  The  grist  mill  was  located  on  the  bank  of  the 
stream  and  like  all  mills  of  that  type  and  time,  the  water  was 
probably  diverted  from  the  creek  a  short  distance  above  the 
mill  and  conducted  to  a  paddle  wheel  by  a  flume  of  small 
capacity,  and  turned  back  into  the  stream  immediately  after  it 
left  the  wheel.  The  water  was  not  diverted  from  the  stream  and 
used  elsewhere,  and  was  therefore  not  of  the  same  character  as 
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the  water  rights  of  the  Spring  Valley  Water  Company.  It  was 
probably  limited  to  the  extent  of  the  low  water  flow,  probably 
from  3  to  5  second  feet. 

"No  other  water  rights  on  Pilarcitos  Creek  were  purchased 
by  the  company,  the  rest  of  its  present  water  right,  amounting  to 
approximately  5.5  m.  g.  d.  at  the  present  time,  having  accrued  to 
it  through  constant  and  exclusive  diversion  and  use  through  a 
long  period  of  years.  Other  water  rights  to  tributaries  of  the 
Pilarcitos  Creek  were  purchased,  but  as  these  are  not  now  used 
for  the  purpose  of  supplying  water  to  the  city  of  San  Francisco 
they  are  not  considered  in  this  valuation. 

"San  Mateo  Creek. 

"The  tirst  diversion  from  San  Mateo  Creek  was  made  by  the 
construction  of  the  San  Andreas  dam  in  1870,  and  since  that  date 
diversion  and  use  of  water  from  this  source  has  been  continuous. 

"The  second  diversion  from  San  Mateo  Creek  was  made  at  its 
crossing  with  the  Pilarcitos  aqueduct  in  1867,  which  was  in  use 
until  1885. 

"The  third  diversion  was  made  by  the  construction  of  the 
upper  Crystal  Springs  dam  in  1877  from  which  water  was  diverted 
and  used  continuously  up  to  the  time  (1888)  of  construction  of 
the  lower  Crystal  Springs  dam,  at  which  time  the  reservoir 
created  by  the  upper  Crystal  Springs  dam  became  a  part  of  the 
larger  Crystal  Springs  reservoir. 

"The  fourth  diversion  was  made  by  the  construction  of  the 
lower  Crystal  Springs  dam  in  1888,  from  which  time  water  has 
been  continuously  diverted  from  this  point  and  used  elsewhere. 

"No  water  rights  were  purchased  by  the  company  to  secure 
the  right  to  divert  water  from  the  San  Mateo  Creek  at  the  first 
three  points  of  diversion,  the  company's  right  to  divert  at  these 
points  to  the  extent  of  9  m.  g.  d.  being  acquired  by  long  and 
continuous  use. 

The  right  to  divert  at  the  fourth  point  of  diversion  (the  lower 
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Crystal  Springs  dam)  was  acquired  by  the  company  through  the 
purchase  of  the  rights  of  lands  riparian  to  San  Mateo  Creek 
between  lower  Crystal  Springs  dam  and  the  San  Francisco  Bay. 
Practically  all  of  these  were  acquired  between  1887  and  1890. 
In  1883,  or  prior  to  the  above  purchases,  the  properties  of  the 
San  Mateo  Water  Works  were  purchased,  a  condition  of  this 
purchase  being  that  the  Spring  Valley  Water  Company  would 
deliver,  without  further  charge,  300,000  gallons  per  day  to  the 
San  Mateo  Water  Works  at  a  given  point  near  San  Mateo. 

"Alameda  Creek. 

"Diversion  was  first  made  from  Alameda  Creek  by  the  Spring 
Valley  Water  Company  at  the  Niles  dam  in  1888,  from  which 
point  water  has  been  diverted  ever  since,  although  since  1900  the 
diversion  point  of  water  for  consumption  in  San  Francisco  has 
been  at  the  Sunol  dam  about  two  and  one-half  miles  upstream 
from  the  Niles  dam. 

"The  rights  in  Alameda  Creek  were  acquired  by  diversion  and 
use  and  by  the  purchase  of  the  rights  of  the  San  Francisco  and 
Oakland  Water  Company  and  the  Alameda  Water  Company  in 
1875,  those  of  the  Washington  and  Murray  Township  ditch  in 
1887,  and  those  of  lands  riparian  to  Alameda  Creek  below  the 
points  of  diversion  in  1887  to  1910.  Most  of  these  latter  pur- 
chases were  made  in  1886-90.  The  purchase  from  the  Alameda 
Water  Company  included  the  old  Vallejo  Mills  rights  which  ante- 
date all  other  rights  on  Alameda  Creek.  No  data  is  available 
from  which  may  be  found  the  extent  of  this  water  right.  As  in 
the  case  of  the  Spanishtown  Grist  Mill,  it  probably  amounted 
to  the  extent  of  the  low  water  flow  at  that  time,  which  I  believe 
would  be  about  10  cubic  feet  per  second. 

"By  long  and  continued  use  the  Spring  Valley  Water  Com- 
pany in  1913  and  subsequently  owned  a  water  right  on  Alameda 
Creek  to  the  extent  of  21  m.  g.  d.  against  all  owners  of  riparian 
lands  and  land  with  percolating  waters  below  Niles. 
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"Lake  Merced. 

'  •  Water  has  been  diverted  from  Lake  Merced  by  the  Spring 
Valley  Water  Company  since  1877.  The  use  of  water  from  this 
source  has  been  continuous  except  for  the  years  1896  and  1897, 
during  which  time  the  records  indicate  that  no  use  was  made  of 
water  from  this  source.  Water  rights  to  Lake  Merced  were 
purchased  by  the  Spring  Valley  Water  Company  from  the  Clear 
Lake  Water  Company  in  1868,  and  from  one  Weaver  for  an  in- 
terest in  the  above  in  1872. 

"From  the  foregoing  it  is  seen  that  the  water  rights  of  the 
Spring  Valley  Water  Company  are  based  partially  upon  the 
purchase  of  the  right  to  divert,  and  partially  by  long  and  con- 
tinuous diversion  and  use. 

"Value  of  Water  Rights  in  General. 

"Only  water  rights  for  the  consumption  of  the  water  itself 
are  considered  here.  These  are  totally  different  from  the  rights 
for  the  use  of  the  energy,  etc.,  that  may  be  in  the  water. 

"The  value  of  a  water  right  depends  upon  its  character, 
availability  and  desirability. 

"By  character  I  mean  the  permanency  and  reliability  of 
supply,  as  to  the  portion  of  year  that  the  supply  is  available, 
the  degree  of  certainty  of  its  recurrence  and  its  priority  to  the 
exclusion  of  other  water  rights  on  the  same  stream  and  the  use 
to  which  it  is  put.  Thus  an  irrigation  water  right  which  usually 
supplies  water  more  or  less  regularly  for  from  one-half  the  year  to 
250  days  only,  is  not  nearly  so  valuable  as  a  water  right  for 
domestic  purposes  which  supplies  water  continuously  and 
regularly  for  the  entire  year  to  the  exclusion  of  all  other  rights. 

"By  availability  is  meant  the  nearness  or  remoteness  of  the 
water  right  to  or  from  the  place  of  water  use,  as  well  as  the  ease 
with  which  it  may  be  utilized.  Thus  a  water  right  which  is  very 
near  to  the  place  of  use  and  may  be  utilized  readily  and  economi- 
cally, is  of  greater  value  than  one  that  is  remote  from  the  place 
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of  use,  thereby  making  the  cost  of  its  utilization  very  large,  and 
the  certainty  of  its  continuity  of  service  questionable. 

"By  desirability  is  meant  its  desirability  both  as  to  the  quality 
of  the  water  and  in  comparison  to  other  water  supplies.  Thus  it 
may  be  that  due  to  climate  or  other  reason  there  may  be  many 
copious  water  supplies  nearby,  each  easily  obtained,  in  which  case 
the  value  of  a  water  right  will  be  much  less  than  under  con- 
ditions where  only  a  few  water  supplies  are  available  and  some 
of  these  only  at  great  cost.  In  other  words,  it  is  somewhat  the 
same  as  supply  and  demand. 

"The  Spring  Valley  Water  Rights. 

"In  character  these  rights  are  of  the  highest  quality  and 
represent  the  actual,  continuous  and  exclusive  use  of  water  for 
many  years  in  a  gradually  increasing  amount,  for  the  highest  use 
to  which  water  can  be  put. 

"As  to  availability,  they  are  very  close  to  the  place  of  use 
(San  Francisco)  and  much  nearer,  and  may  be  utilized  much 
more  readily  and  economically  than  any  other  adequate  supply. 

"As  to  desirability,  the  quality  of  the  water  is  excellent.  The 
climate  of  San  Francisco  is  not  humid,  in  fact  it  is  semi-arid,  and 
the  adjacent  topography  is  such  that  a  number  of  nearby  copious 
supplies  are  not  available. 

"The  Spring  Valley  Water  Company's  water  rights  are  there- 
fore first  class  in  every  particular  and  consequently  are  of  high 
value. 

"Method  of  Valuation. 

"Endeavor  has  been  made  to  arrive  at  the  fair  market  value 
of  these  water  rights.  If  the  exchange  of  neighboring  and 
comparable  water  rights  were  of  frequent  occurrence,  this  would 
be  the  best  guide  as  to  their  market  value.  But  transactions  of 
this  sort  are  not  numerous,  in  fact  there  are  very  few  of  recent 
date  of  which  I  have  knowledge.  It  has  been  necessary  there- 
fore to  use  other  yard  sticks  from  which  judgment  may  be  formed 
as  to  their  fair  market  value. 
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unsideration  has  been  given  to  the  following: 

"1.     Reproduction  cost   of  these   water  rights. 

"2.  Cost  and  value  of  other  water  rights  of  a  more  or  less 
comparable  nature. 

"3.     Assessed  value  of  these  water  rights. 

"4.     Original  purchase  price  of  these  water  rights. 

"5.  Enhanced  value  of  land  to  which  water  rights  are 
attached  over  those  which  have  no  water  right  attached. 

"Reproduction  Cost. 

"Since  the  acquirement  of  the  water  rights  along  San  Mateo 
Creek  by  the  company,  the  lands  from  which  these  rights  were 
acquired  have  enhanced  in  value  enormously,  as  they  are  used  at 
the  present  time  almost  exclusively  for  the  most  beautiful  subur- 
ban homes.  If  these  water  rights  were  still  attached  to  the  land 
from  which  they  have  been  severed,  it  is  believed  that  they  could 
be  secured  only  through  condemnation  proceedings. 

"It  is  not  possible  to  say  what  value  would  be  placed  on  these 
rights  in  such  a  proceeding,  though  I  believe  it  would  certainly 
be  prohibitive  even  for  a  domestic  water  supply. 

"To  a  somewhat  less  extent  the  properties  along  Alameda 
Creek  below  Xiles  have  enhanced  in  value.  In  addition  to  this, 
adverse  activity  among  the  property  owners  has  embedded  in 
their  minds  exaggerated  ideas  of  the  value  of  the  water  rights 
which  they  have  sold,  so  that  here  again  condemnation  proceed- 
ings would  be  necessary,  and  it  is  my  belief  that  here  again  the 
value  awarded  in  a  condemnation  proceeding  would  be  prohibi- 
tive. The  same  thing,  I  feel  sure,  would  apply  to  the  rights  on 
Lake  Merced  and  Pilarcitos  Creek. 

"In  fact  in  all  these  cases  conditions  would  have  to  be  assumed 
and  deductions  made  which  would  be  so  speculative  that  I 
believe  reproduction  cost  is  not  a  possible  criterion  for  determin- 
ing the  value  of  these  water  rights  and  have  therefore  given  it 
no    weight    in    this    treatment.      Were    these    assumptions    and 
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speculations   made   I  believe  that  the  resulting  values  would  be 
far  in  excess  of  the  value  I  have  placed  on  them. 

"Cost  and  Value  of  Other  Water  Rights. 

"Since  practically  all  the  water  rights  in  this  immediate 
neighborhood  have  been  owned  and  put  to  use  by  the  Spring 
Valley  Water  Company  and  other  corporations,  both  private  and 
public,  for  a  considerable  number  of  years,  it  is  necessary  to  go 
somewhat  farther  away  for  sale  prices  of  water  rights.  Even  so, 
sales  are  not  many  in  number  and  of  these  very  few  are  of  recent 
date. 

"In  the  territory  immediately  adjoining  the  Bay  region,  data 
is  available  of  one  recent  sale  at  the  town  of  Livermore,  two 
recent  sales  of  small  water  rights  near  Los  Gatos,  and  the  purchases 
of  the  San  Jose  Water  Company  which  are  prior  to  1900. 

"1.     Livermore  Sale. 

"This  was  the  sale  of  water  rights  on  the  Mocho  and  Positos 
creeks  to  the  extent  of  about  1  m.  g.  d  by  the  Livermore  Water 
&  Power  Co.  to  the  Pacific  Gas  &  Electric  Company  in  1913.  I 
am  informed  that  the  sale  price  was  $100,000. 

"2.     Beckwith-Coult  Sale. 

"In  1914  J.  H.  Coult  purchased  from  N.  E.  Beckwith  a  right 
to  2,000  gallons  per  day  from  Beckwith  Springs  near  Los  Gatos, 
which  right  was  reserved  by  Beckwith  when  he  sold  the  rights 
of  the  Beckwith  Springs  to  the  Mountain  Spring  Water  Company 
in  1891.  The  sale  price  of  this  right  to  2,000  gallons  per  day 
was  $2,000. 

"3.     Phillips-Osborn  Sale. 

"A  spring  near  Los  Gatos  was  owned  jointly  by  C.  H.  Phillips 
and  H.  G.  Osborn.  Each  had  an  equal  share,  and  each  offered  to 
buy  or  sell  his  interest  to  the  other.  The  spring  flowed  1,000 
gallons  per  day.  In  1915  Phillips  sold  his  interest  to  Osborn 
for  $700.00. 
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"The  three  foregoing  are  the  only  recent  sales  around  the 
San  Francisco  Bay  of  which  record  is  available.  These  occurred 
in  1914-15  and  are  within  sixty  miles  of  San  Francisco.  Taking 
their  sum  we  have  a  sale  price  of  $102,700  for  1,002,500  gallons 
per  day,  or  at  the  rate  of  $102,444  per  m.  g.  d. 

"Earlier  Sales  to  the  San  Jose  Water  Company. 
"4.     Los   Gatos  Gravity  Supply. 

"The  water  rights  for  the  gravity  supply  of  the  San  Jose 
Water  Company  in  the  Los  Gatos  Creek  were  purchased  from 
the  Los  Gatos  Manufacturing  Company,  the  Mountain  Springs 
Water  Company,  and  a  number  of  others  in  a  number  of  trans- 
actions extending  from  1887  to  1913.  Practically  all  of  these 
purchases  were  made  prior  to  1900.  The  cost  to  the  San  Jose 
Water  Company,  as  determined  by  the  California  Railroad  Com- 
mission, was  $94,046.30.  The  amount  of  these  water  rights  at 
the  time  of  purchase  is  not  known  but  it  was  materially  less 
than  the  average  draft  from  this  source  for  the  three  years 
1912  to  1914  inclusive,  which  was  3,120,000  gallons  per  day. 
However,  using  the  draft  in  these  late  years  the  average  cost 
of  these  rights  was  at  the  rate  of  $30,100  per  m.  g.  d.  These 
purchases  were  contemporaneous  with  the  Spring  Valley  Water 
Company's  purchases  on  Alameda  and  San  Mateo  creeks,  and  any 
one  who  is  familiar  with  the  Los  Gatos  canyon  cannot  but  realize 
that  these  rights  would  cost  at  this  time  several  times  what  was 
paid  for  them  nearly  30  years  ago. 

"5.     Saratoga  Gravity  Supply. 

"The  water  rights  for  the  Saratoga  Gravity  Supply  on  Sara- 
toga Creek  were  purchased  from  the  Saratoga  and  Lick  Paper 
Mill  Company  in  1887,  and  minor  rights  to  the  same  were  pur- 
chased in  small  parts  at  various  times  up  to  1913.  The  total 
payment   made    for  these   rights   was   $13,282.50.     The   maximum 
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draft  from  this  source  is  150,000  gallons  per  day.  The  purchase 
price  was  therefore  at  the  rate  of  $88,500  per  m.  g.  d.  As  in 
the  Los  Gatos  canyon,  it  would  be  impossible  to  purchase  these 
rights  at  the  present  time  for  anything  like  the  sum  paid  for 
them  by  the  San  Jose  Water  Company  in  1887. 

"6.     Almond  Grove  Well  in  Los  Gatos. 

"The  water  right  to  the  Almond  Grove  Well  was  purchased 
by  the  Mountain  Springs  Water  Company  (predecessor  to  the 
San  Jose  Water  Company)  from  John  Bean  in  1891.  The  purchase 
price  of  land,  improvements  and  water  rights  was  $13,500  of 
which  it  is  estimated  by  the  purchaser  that  $10,000  was  for  water 
rights.  The  capacity  of  the  well  as  determined  in  1913  is  40,000 
gallons  per  day.  The  purchase  price  was  therefore  $250,000 
per  m.  g.  d. ' ' 

MR.  SEARLS:  Pardon  me,  Mr.  McCutchen,  I  think  that 
some  of  that  was  stricken  out  at  the  original  reading,  wasn't  it? 

MR.  McCUTCHEN:  There  was  one  item  stricken  out,  one  on 
which  the  witness  does  not  rely.  I  think  that  is  the  one  that  was 
stricken  out.  That  was  the  highest  figure.  That  was  not  taken 
into  consideration  by  him  in  getting  at  his  final  result. 

MR.  SEARLS:  I  have  no  objection  to  its  being  read,  if  it  is 
a  part  of  the  record,  but  I  have  an  idea  that  some  of  that  was 
stricken  out. 

MR.  McCUTCHEN:  (continuing.) 

"7.     Roberts  Springs  Near  Los  Gatos. 

"Roberts  Springs  was  purchased  by  the  San  Jose  Water  Com- 
pany from  M.  L.  and  G.  R.  Emerson  in  May  1898.  It  is  located 
about  one  mile  northeast  of  Los  Gatos.  The  purchase  price  was 
$3,000  of  which  it  is  estimated  by  purchaser  that  $2,000  was  for 
the  water  rights.  The  yield  is  35,500  gallons  per  day.  The  cost  of 
this  water  right  in  1898  was  therefore  at  the  rate  of  $56,000 
per  m.  g.  d. 
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"8.    Hill  Well  Near  Los  Gatos. 

"The  Mountain  Springs  Water  Company  purchased  the  Hill 
Well  in  September  1898  from  Levy  Hill.  This  well  is  located 
about  a  half  mile  northeast  of  Los  Gatos.  The  capacity  of  this 
well  is  41,500  gallons  per  day.  The  purchase  price  was  $3,000 
of  which  it  is  estimated  by  the  purchaser  that  $2750  was  for  the 
water  right,  The  purchase  price  was  therefore  at  the  rate  of 
$66,200.  per  m.  g.  d. 

"Taking  the  sales  of  water  rights  in  San  Francisco  Bay  region, 
of  which  we  have  record  chronologically,  other  than  those  of  the 
Spring  Valley  Water  Company,  we  have : 

Sales  prior  to  1890 $33,500  per  m.  g.  d. 

Sales  between  1890  and  1900 126,500 

Sales  subsequent  to  1900 102,444  " 

"The  foregoing  are  sales  for  water  rights  for  domestic  purposes, 
necessitating  continuous  use  throughout  the  whole  year. 

"Records  of  sales  of  water  rights  in  other  portions  of  central 
California  are  very  meager.  Water  is  used  for  irrigating  to  a  very 
great  extent  in  this  portion  of  California  and  is  of  vital  importance 
to  most  of  our  lands.  This  is  particularly  true  of  the  lands  in  the 
San  Joaquin  Valley,  where  many  thousands  of  acres  of  land  are 
irrigated  at  the  present  time. 

"Large  volumes  of  water  are  used  for  this  purpose  for  about 
one-half  the  year.  Fortunately  a  large  portion  of  the  irrigation 
period  corresponds  with  the  period  of  high  run-off  from  the 
Sierra  Nevada  streams  so  that  by  reason  of  the  large  volume 
necessary,  and  the  fact  that  the  irrigation  period  is  seldom  over 
200  days,  few  purchases  have  been  made  of  the  prior  rights  which 
control  the  low  water  flow  of  the  stream.  Almost  all  of  those 
that  have  been  made  are  of  rather  old  dates  and  no  record  is 
available  as  to  the  amount  of  money  paid,  or  the  extent  of  the 
right  in  question. 
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"The  only  right  of  this  sort  that  has  been  recently  purchased 
is  that  of  the  Tulloch  Ditch  on  the  Stanislaus  River  which  was 
purchased  in  1910  jointly  by  the  Oakdale  and  the  South  San 
Joaquin  Irrigation  Districts.  The  price  paid  was  $650,000.  The 
extent  of  this  right  is  given  by  the  California  State  Engineer 
as  39,450  acre  feet  per  year,  the  average  amount  of  water  that 
has  been  diverted  through  it  since  1904.  The  maximum  capacity 
of  the  ditch  is  134  cubic  feet  per  second.  The  water  was  used  for 
irrigation  over  a  period  of  probably  200  to  240  days  per  year. 
134  cubic  feet  per  second  is  equal  to  86.5  m.  g.  d.  39,450  acre 
feet  distributed  uniformly  throughout  the  year,  would  be  at  the 
rate  of  about  35  m.  g.  d.  On  this  latter  basis  the  purchase  price 
of  this  right  was  at  the  rate  of  $18,550  per  m.  g.  d. 

"This  is  a  right  for  irrigation  purposes  and  is  secondary  in 
point  of  value  to  rights  for  domestic  use.  Because  this  right  is 
not  comparable  the  price  is  given  no  weight  in  determining  the 
value  of  the  rights  under  consideration ;  though  it  does  show 
that  even  under  the  conditions  as  described  a  water  right  has 
substantial  value. 

"The  only  other  sales  of  water  rights  of  which  we  have  record 
are  in  Southern  California,  and  are  as  follows: 

Judge  Conrey  in  Los  Angeles  County  Courts  in  a  con- 
demnation proceeding  by  the  city  of  Sierra  Madre, 
placed  values  on  developed  water  for  domestic  use 
as $270,760 

per  m.  g.  d. 
De  Barth  Shorb  sold  to  Richard  Garvey  in  1892,  30 
miners  inches  of  water  from  Kewen  Canyon  near 
Alhambra  for  irrigation  use  for 64,595 

per  m.  g.  d. 
Mr.  Knapp  of  Montecito  bought  1  miners  inch  of 
water  which  was  the  third  right  in  the  Warm  Springs 
tunnel  for  domestic  and  irrigation  use  at  the  rate  of .  .        386,000 

per  m.  g.  d. 
The  value  of  water  fixed  by  the  California  Railroad 
Commission  in  the  Glendale  case,  in  addition  to  all 
structure,  was 154,720 

per  m.  g.  d. 
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' '  We  have  therefore  sales  in  Southern  California  averaging 
$219,219  per  m.  g.  d. 

"Eliminating  the  high  price  paid  by  Mr.  Knapp  at  Montecito 
for  a  small  quantity  of  water,  the  average  of  the  others  is 
$163,358.  per  m.  g.  d.  With  the  exception  of  the  DeBarth  Shorb 
purchase  which  was  for  irrigation  and  therefore  used  only  for  a 
portion  of  the  year,  these  rights  are  for  domestic  purpose  and 
control  the  use  of  water  throughout  the  year.  They  are  in  a 
country  where  irrigation  is  essential,  and  only  the  rights  of  first 
priority  will  serve  for  domestic  purposes. 

"The  amounts  are  smaller  than  the  amounts  of  the  rights  of 
the  Spring  Valley  Water  Company,  but  I  believe  the  condition  of 
supply  and  demand  in  this  instance  is  comparable. 

"Domestic  use  is  the  highest  use  to  which  water  may  be  put. 

"California  is  largely  semi-arid  and  arid,  and  by  reason  of  this, 
the  use  of  water  for  irrigation,  particularly  in  these  districts,  is 
second  only  to  that  of  domestic  use.  In  order  to  get  further  light 
on  the  value  of  water  rights,  compilation  has  been  made  of  the 
value  of  water  rights  for  irrigation  purpose  where  irrigation  is 
more  necessary  and  most  highly  developed. 

"In  co-operation  with  Mr.  G.  G.  Anderson,  in  conjunction 
with  whom  I  made  the  following  investigations,  the  values  of 
water  rights  in  nine  mutual  water  companies  in  Southern  Cali- 
fornia have  been  determined.  Mr.  Anderson  will  present  the 
details  of  this  determination.  The  values  obtained  are  particularly 
instructive  because  these  mutual  companies  are  not  subject  to 
regulation  by  any  regulating  body,  and  the  values  which  prevail 
reflect  the  opinion  of  the  practical  irrigator  as  to  what  they  are 
worth  for  use  on  the  land.  The  rights  carry  the  right  to  use 
water  for  eight  months  of  the  year  only. 

"Analysis  of  these  nine  mutual  companies  shows  an  average 
value  for  an  eight  months  water  right  of  $108,609  per  m.  g.  d. 
Similarly   investigation   has  been  made   in  the   Santa  Clara  Val- 
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ley  where  irrigation  among  the  orchard  lands  is  practiced. 
No  actual  sales  of  water  rights  are  known  but  data  is  available 
in  the  U.  S.  government  bulletins,  from  which  values  may  be 
determined.  Mr.  Anderson  will  give  the  details  of  these  compu- 
tations, the  final  result  being  that  the  value  of  water  rights  for 
gravity  ditches  is  from  $31,442  per  m.  g.  d.  to  $46,884  per  m.  g.  d. 
The  water  rights  of  the  gravity  ditches  are  very  inferior,  as  they 
provide  water  for  a  maximum  of  only  115  days. 

"The    value    of   water   rights   for   pumping   plants   which    can 
furnish  water  throughout  the  year  is  $222,042  per  m.  g.  d. 

"Assessed  Value. 
"Water  rights  are  not  assessed  in  San  Mateo  or  San  Francisco 
Counties.  In  Alameda  County  the  water  rights  of  the  Spring 
Valley  Water  Company  were  assessed  JErom  1907  to  1914,  inclusive, 
for  $3,000,000  of  which  one-half  is  in  Washington  Township  and 
the  other  half  in  Pleasanton  Township.  The  assessment  below 
Niles  has  been  placed  at  $12.00  per  lineal  foot  of  creek  bank. 
Not  having  the  total  cost  of  these  water  rights,  it  is  impossible 
to  make  a  comparison  between  the  total  cost  and  the  total  assess- 
ment. However,  the  assessed  value  of  the  water  rights  to  6336 
acres  on  Alameda  Creek  has  been  placed  at  $1,350,228,  giving 
an  average  assessed  value  of  $213.09  per  acre.  The  total  known 
cash  payments  for  the  water  rights  on  6,402  acres  of  Alameda 
Creek  was  $346,463,  or  an  average  of  $54.11  per  acre.  This 
shows  that  the  assessed  value  in  1915  is  nearly  four  times  the 
original  cost  of  about  twenty-five  years  ago.  If,  as  is  usually  the 
custom,  the  assessed  value  is  60  per  cent  of  the  real  value,  the 
real  value  of  the  Alameda  Creek  rights  at  this  time  is  about 
$2,250,000. 

"Original  Purchase  Price. 
"Careful    search    has   been    made   to    determine    as    nearly   as 
possible   the    original   cost    of   these   water   rights   to   the    Spring 
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Valley  AVater  Company  below  the  points  of  diversion,  viz.,  on 
Pilarcitos  Creek  below  Pilarcitos  dam,  on  San  Mateo  Creek  below 
lower  Crystal  Springs  dam,  on  Alameda  Creek  below  Sunol  dam, 
and  on  Lake  Merced.  Covering  as  they  do  transactions  over  a 
period  of  nearly  half  a  century,  it  is  impossible  to  determine 
this  accurately.  The  cost  of  whatever  water  rights  were  attached 
to  lands  purchased  by  the  company  was  included  in  the  cost  of 
the  lands  and  except  in  rare  cases  the  cost  of  the  water  right  can 
not  be  determined. 

"In  other  cases  where  water  rights  alone  were  purchased  no 
record  at  all  is  available  which  would  indicate  the  price  paid. 
In  still  other  cases  payments  were  made  partly  in  cash  and 
partly  by  assuming  the  burden  of  delivering  water  in  different 
amounts  to  the  land  from  which  the  water  rights  were  secured. 
In  one  case-  (the  California  Nursery  Co.)  the  entire  payment  was 
in  the  nature  of  the  delivery  of  a  large  amount  to  the  California 
Nursery  Company's  lands.  The  equivalent  in  money  to  these 
water  burdens  can  only  be  estimated. 

"Thus  it  is  seen  that  at  best  all  that  can  be  obtained  is  a 
partial  cost  of  these  water  rights,  and  that  the  cost  was  at  least 
this  amount. 

"Pilarcitos  Creek. 

"As  stated  before,  the  only  purchase  on  this  creek  was  that 
of  a  grist  mill  at  Spanishtown  for  $3,000,  amounting  to  possibly 
2  m.  g.  d.  though  no  definite  information  is  available  as  to  this 
amount. 

"San  Mateo  Creek. 

"Grants  were  obtained  from  seventeen  different  parcels  of 
land  riparian  to  San  Mateo  Creek  below  the  lower  Crystal  Springs 
dam,  aggregating  2535  acres.  Of  this  area  no  data  as  to  purchase 
price   is   available    on   six   tracts   aggregating   849   acres,   leaving 
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an  area  of  1686  acres  for  the  eleven  tracts  where  cost  data  is 
available.  Of  these  eleven  tracts  two  (the  Howard  &  Bowie  and 
the  Parrott  Estate)  carry  as  part  payment  the  right  to  purchase 
water  from  the  Spring  Valley  Water  Company  at  5  cents  per  1000 
gallons  up  to  259,000  gallons  per  day.  The  cash  paid  on  these 
eleven  tracts,  in  addition  to  the  burdens,  was  $170,185.  If  no 
consideration  whatever  be  given  this  water  burden,  the  cost  for 
the  water  rights  for  1686  acres  was  at  the  average  rate  of  about 
$101  per  acre.  Assuming  that  the  same  average  price  per  acre 
prevailed  for  the  tracts  upon  which  no  data  is  available,  the 
purchase  price  for  the  849  acres  upon  which  no  data  is  available 
would  be  $85,749,  making  a  total  cash  outlay  of  $255,934. 

"As  to  just  what  the  value  of  the  water  burden  to  the  land 
owner  was  at  that  time  it  is  hard  to  say.  He  had  to  obtain  his 
water  by  pumping  from  the  San  Mateo  Creek  against  considerable 
head.  Gas  engines  and  electric  motors  were  not  in  common  use  at 
that  time  and  he  probably  used  steam.  It  certainly  cost  him  more 
than  5  cents  per  1000  gallons  or  he  would  not  have  made  this  a 
part  of  the  contract.  'It  is  my  opinion  that  the  pumping  cost 
at  least  10  cents  per  1000  gallons,  which  would  give  a  value  of 
5  cents  per  1000  gallons  to  the  water  burden.  From  the  com- 
pany's point  of  view,  the  value  of  the  burden  was  from  iy2  to  10 
cents  per  1000  gallons,  as  the  water  delivered  to  the  land  cost 
the  company  about  12%  cents  for  1000  gallons  and  they  could 
sell  it  readily  for  15  cents  per  1000  gallons.  If  we  assume  the 
value  of  this  burden  at  the  smallest  figure  of  5  cents  per  1000 
gallons,  the  burden  would  amount  to  $12.95  per  day,  or  $4726 
per  year,  which  capitalized  at  6  per  cent  would  be  $78,780. 
Adding  this  to  the  $255,934  given  above  would  make  a  total 
outlay  of  cash  and  water  burdens  of  $334,714  on  the  basis  given 
above. 

"As  noted  previously  in  this  report  these  riparian  rights  were 
purchased  in   order  to  secure  the  right  to   divert  from  the  San 
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Mateo  Creek  at  the  lower  Crystal  Springs  dam,  water  available 
over  and  above  that  to  which  the  company  had  already  secured 
the  right  by  long  diversion  and  use  at  other  points  on  the  San 
Mateo  Creek.  This  amount  has  proved  to  be  41/>  m.  g.  d.  On 
this  basis  we  have  therefore  the  purchase  price,  just  prior  to 
1890  of  the  right  to  divert  and  use  4Mi  m.  g.  d.  for  about  $335,000 
or  at  the  rate  of  $75,000  per  m.  g.  d. 

"By  reason  of  their  character  and  the  climate  a  reasonable 
use  of  water  on  these  riparian  lands  would  be  1  m.  g.  d.  to  540 
acres,  so  that  the  lands  from  which  these  riparian  rights  were 
purchased  could  reasonably  use  4.7  m.  g.  d. 

"Alameda  Creek. 

"On  Alameda  Creek  the  records  of  purchases  are  more  com- 
plete than  are  those  on  the  San  Mateo  Creek.  The  purchases  in 
which  cash  entered  as  all  or  a  part  of  the  compensation  may  be 
divided  into  four  distinct  classes  which  may  be  summarized  with 
cash  consideration  for  each  class  as  follows: 

(a)  Cash  only $230,302 

(b)  Cash  with  water  burden  added 116,161 

(c)  Cash  for  a  portion  of  the  shares  of  the  Washing- 
ton-Murrav  Township  ditch — 6760  shares  out  of 

a  total  of  25,300  shares 13,386 

(d)  Cash  for  water  rights  included  in  the  Alameda 

Water  Co.  purchase  of  $1,000,000 750,000 

$1,109,849 
or,  say  $1,109,850. 

"In  order  to  arrive  at  the  total  outlay  on  Alameda  Creek, 
items  must  be  added  for  which  estimates  only  are  available. 
These  items  are : 

"(1)  The  cost  of  the  lands  in  the  stream  bed  in  Alameda 
Creek  between  Niles  and  Sunol,  which  have  value  only  to  the 
extent  of  the  value  of  the  water  rights  attached  thereto.  There 
are   fifteen   of   these   parcels   which    are   either   all   in   the  stream 
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bed  or  partially  so.     These  parcels  with  an  estimate  of  the  cost 
of  each  are  as  follows: 

Parcel  228— Felton $10,000 

"       239— Sunol  Land  Co.  and  Stone 10,000 

"       267— Bangs 

"  F-239— Plomtaux  and  Steiner 1,000 

"  E-239— Feusier 3,000 

"  D-239— King 

«       233— Krebs 1,500 

"  B-239— Mehrman 10,000 

"  A-239— Mayborg 6,000 

«       224 — Alameda  Purchase 

«       225 "  u 

"    .  231— Clarke 4,000 

"       232— Goad 400 

"       235— Mayhew 15,000 

"       263— Ellsworth 1,126. 60 

$62,026.60 

"(2)  The  cost  of  riparian  rights  from  three  parcels  of  land 
(673,  710  and  719)  for  which  no  record  of  cost  is  available.  By 
the  application  of  the  average  cash  price  paid  for  other  adjacent 
parcels,  it  is  estimated  that  the  cost  of  the  water  rights  to  these 
parcels  was  $4640. 

"(3)  Shares  of  stock  in  the  Washington-Murry  Township 
ditch  to  the  extent  of  25,300  shares,  the  cost  of  which  is  not 
available.  The  average  price  of  about  3000  shares  sold  the  same 
year  (1887)  was  53.6  cents  per  share.  Assuming  50  cents  per 
share,  it  is  estimated  that  this  stock  cost  $12,650. 

"  (4)  Water  burdens  which  entered  as  a  part  of  the  compensa- 
tion paid  by  the  company  for  these  water  rights.  On  the 
Alameda  Creek  these  aggregate  336,940  gallons  per  day.  It  is 
difficult  to  estimate  at  this  time  the  equivalent  to  the  cost  of  these 
burdens  at  that  time.  By  obtaining  these  free  deliveries  of  water, 
the  land  owner  was  relieved  of  the  annual  cost  of  maintaining 
and  operating  pumping  plants.  By  assuming  the  burden  of  the 
free   delivery   of   water,   the   company  was   deprived   of  the   sale 
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of  this  water  from  its  conduits.  It  is  also  burdened  with  the  cost 
of  maintenance  and  operation  of  that  proportion  of  the  structure 
used  in  this  delivery  represented  by  ratio  between  the  extent  of 
the  burden  and  the  capacity  of  same. 

"As  noted  in  discussing  San  Mateo  Creek,  it  is  probable  thai 
steam  engines  were  used  exclusively  for  pumping  plants,  and 
these  were  undoubtedly  used  for  pumping  water  in  this  region. 
Taking  all  these  facts  into  consideration  it  seems  to  me  that  from 
5  cents  to  10  cents  per  1000  gallons  would  be  a  fair  measure  of 
the  cost  price  of  these  water  burdens.  Taking  a  mean  of  7!/2 
cents  per  1000  gallons  and  capitalizing  at  the  rate  of  6  per  cent, 
the  equivalent  of  the  cost  price  is  estimated  at  $153,700. 

"The  original  outlay  for  the  water  rights  of  Alameda  Creek, 
below  Sunol  dam  including  the  foregoing  estimates,  is  therefore 
at  least  as  much  as  follows : 

*    A.  Cash  payments  for  water  rights  of  which  we  have 

record $1,109,850 

B.  Estimated  cost  of  stream  bed  land  between  Niles 

and  Sunol 62,000 

C.  Estimated  cost  of  riparian  rights  below  Niles,  of 

which  no  record  is  available 4,640 

D.  Estimated  cost  of  25,300  shares  of  the  Washington- 
Murray  Township  ditch 12,650 

E.  Estimated  cost  equivalent  for  water  burdens 153,700 


Total  estimated  original  cost  of  water  rights  on 

Alameda  Creek  below  Sunol $1,342,840 

"Lake  Merced. 

"The  riparian  rights  to  Lake  Merced  were  covered  by  two 
purchases,  different  interests  in  the  same  right.  In  1868  the 
Clear  Lake  Water  Company  was  paid  $150,000,  and  in  1872  Mr. 
Weaver  was  paid  $15,000,  making  a  total  of  $165,000. 

"A  summary  of  the  original  cost  so  far  as  ascertainable  of 
the  water  rights  of  the  various  sources  of  supplies  now  in  use  by 
the    Spring    Valley    Water    Company    is    given    in    the    following 
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tabulations,  the  known  actual  cash  outlay  for  a  part  of  the  rights 
being  given  separately  from  an  estimate  of  an  additional  cash 
outlay  for  which  no  records  are  available,  and  an  estimate  of  cost 
equivalent  of  the  water  burdens.  These  included  expenditures 
below  the  points  of  diversion  only : 

"Original  Cost,  So  Far  As  Ascertainable. 


Source  of  Supply 

Known 
cash  outlay 

$          3,000 

170,185 

1,109,850 

165,000 

Estimated 
additional 
cash  outlay 

Estimated 
cost  equivalents 
of  water  burden 

Pilarcitos 

San  Mateo .  . 

None 
85,750 
79,290 

None 

None 

$78,780 

Alameda 

Lake  Merced 

153,700 
None 

$1,448,035 

$165,040 

$232,480 

ft 

Grand  total $1,845,555 


"Enhanced  Value  of  Lands. 

If  it  were  possible,  the  simplest  way  to  find  the  value  of  a 
water  right  would  be  to  determine  the  value  of  land  with  a  water 
right  and  its  value  with  its  water  right  removed,  the  difference 
between  these  values  being  the  value  of  the  water  right.  Effort 
has  been  made  along  these  lines  but  the  results  reached  there- 
from cannot  be  taken  as  entirely  conclusive.  We  all  know  that 
almost  anywhere  in  southern  and  central  California  agricultural 
lands  to  which  water  rights  are  attached  are  much  more  valuable 
than  those  to  which  no  water  rights  are  attached. 

There  are  numerous  instances  where  land  in  the  San  Joaquin 
Valley  which  was  worth  $25  per  acre  before  irrigation  rose  to  a 
value  of  $150  per  acre  immediately  upon  the  installation  of 
irrigation  works  which  would  supply  that  land  with  water.  The 
cost  of  the  irrigation  works  usually  ranged  from  $15  to  $30  per 
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acre,  showing  a  net  increase  due  to  the  attachment  of  water  rights 
alone  of  about  $100  per  acre. 

"The  value  of  a  water  right  for  irrigation  purposes  is  measured 
by  the  increased  productivity  of  land  with  irrigation  over  that 
of  a  similar  character  without  irrigation.  Experiments  which 
indicate  such  increased  productivity  were  made  by  the  University 
of  California  in  co-operation  with  the  U.  S.  irrigation  investi- 
gation at  the  Agricultural  Experimental  Farm  at  Davis,  Cali- 
fornia. These  experiments  cover  a  period  of  four  years  from 
1910  to  1914,  inclusive,  and  by  reason  of  the  location  of  Davis 
Farm  and  the  character  of  its  land,  they  are  fair  criteria  for 
the  north  central  part  of  California.  The  results  of  these  experi- 
ments are  published  in  Bulletin  No.  1  of  the  Department  of 
Engineering  of  the  State  of  California.  The  data  which  is  used 
in  the  following  is  given  on  page  18  of  that  bulletin. 

"The  net  profit  per  acre  for  alfalfa  is  given  as  $22.09  on 
unirrigated  land,  and  as  $39.00  on  land  irrigated  to  a  total  depth 
of  30  inches.  As  2%  acre  feet  per  acre  increased  the  net  profit 
$16.93,  the  yearly  value  for  1  second  foot  day  would  be  $13.55. 
As  with  storage  the  entire  yearly  yield  could  be  conserved,  we 
can  figure  on  365  second  foot  days  less  25  per  cent  losses,  or  274 
second  foot  days  net.  The  total  value  of  the  crop  yearly  per 
second  foot  would  then  be  $13.55  multiplied  by  274  second  foot 
days  or  $3715.  Capitalized  at  6  per  cent  this  gives  the  value  to 
the  crop  of  1  second  foot  to  be  $61,917  or  $95,500  per  m.  g.  d. 

"On  barley  the  gross  value  of  the  crop  per  acre  using  11.1 
inches  depth  of  water  for  irrigation  is  given  as  $27.12.  Deduct- 
ing the  given  irrigating  cost  of  $2.75  per  acre  leaves  $24.37  as 
the  amount  to  be  compared  to  the  gross  value  of  the  crop  grown 
on  unirrigated  land,  given  as  $11.75.  The  increased  return  per 
acre  due  to  the  application  of  11.1  acre  inches  of  irrigating 
water  per  acre  amounted  to  $12.62.  This  makes  the  increased 
return  per  24-hour  second  foot  $27.35,  or  multiplying  by  274  as 
above,   the   yearly  value   to  the   crop   per  second   foot  is  $7,480. 
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Capitalizing  at  6  per  cent,  the  value  to  the  crop  of  1  second  foot 
is  $124,667  or  $192,000  per  m.  g.  d. 

"Similarly  on  wheat  using  10.1  inches  the  comparable  return 
was  $22.94  less  $2.52  irrigating  cost,  or  $20.42.  This  compared 
to  a  return  of  $9.55  per  acre  on  unirrigated  land  shows  the 
increased  return  due  to  the  application  of  10.1  acre  inches  to  the 
acre  to  be  $20.42  per  acre.  Computed  and  capitalized  as  above, 
the  value  to  a  crop  of  wheat  of  1  second  foot  becomes  $117,900 
or  $181,500  per  m.  g.  d. 

"If  from  the  above  figures  we  compare  unirrigated  barley 
returning  $11.75  per  acre  gross  with  irrigated  alfalfa  using  30 
inches  of  water  and  returning  $39.02  per  acre  net.  we  would 
show  an  increase  in  the  net  profit  of  at  least  $30.00  per  acre. 
This  computed  as  before  corresponds  to  a  capitalized  value  to  the 
crop  of  $109,600  per  second  foot,  or  $169,000  per  m.  g.  d. 

"This  last  case  is  directly  comparable  to  the  conditions  that 
prevail  throughout  the  Sacramento  and  San  Joaquin  Valley,  in 
that  lands  to  which  no  water  rights  are  attached  are  devoted 
almost  wholly  to  grain  farming,  while  the  lands  to  which  water 
rights  are  attached  are  largely  devoted  to  the  culture  of  alfalfa. 

"From  the  viewpoint  of  increased  productivity  of  the  land  due 
to  the  attachment  of  a  water  right,  the  value  of  water  rights  is 
worth  from  $95,500  to  $169,000  per  m.  g.  d. 

"In  the  data  given  in  the  foregoing  provision  has  been  made 
for  the  cost  of  water  as  well  as  all  other  charges.  It  is  to  be 
noted  further  that  these  figures  are  for  water  rights  devoted 
to  agricultural  purposes,  which  are  less  productive,  necessary  and 
valuable  than  those  which  are  devoted  to  domestic  and  other 
public  uses. 

"Valuation  by  Judge  Farrington. 

"In  his  decision  of  the  rate  case  for  1903-4  Judge  Farrington 
states  that  'the  average  daily  amount  of  water  used  in  San 
Francisco  in  1903-4  was  about  33  m.  g.  d.'    He  places  a  value  on 
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these  water  rights  at  that  time  of  $2,100,000  or  at  the  rate  of 
about  $63,600  per  m.  g.  d.  Like  other  real  property  these  water 
rights  have  enhanced  in  value  materially  since  1903-4. 

' '  Summary. 

"Summarizing  all  the  available  data  as  given  in  the  fore- 
going, we  have  the  following: 

"1.  The  water  rights  under  consideration  are  put  to  the 
highest  possible  use,  and  are  of  the  highest  rank  in  point  of  value. 

"2.  It  is  impossible  to  use  reproduction  cost  as  a  measure 
of  their  value. 

"3.  Data  which  will  serve  as  a  guide  to  determine  the  value 
of  these  water  rights  is  at  best  meager. 

"4.  Sale  prices  and  values  as  given  previously  in  this  report 
reduced  to  the  rate  per  m.  g.  d.  and  applied  to  43.0  m.  g.  d.  which 
is  the  amount  of  the  water  right  of  the  S.  V.  W.  Co.  as  of 
December  1913,  are  as  follows : 

Average  per  Total  for 

M.  G.  D.  43  M.G.D. 

Recent  sales  in  this  vicinity $103,000  $4,429,000 

Sales  around  S.  F.  Bay  prior  to  1890 33,500  1,440,500 

Sales  around  S.  F.  Bay  between  1890  and 

1900 126,500  5,439,500 

Sales  around  S.  F.  Bay  since  1900 102,500  4,407,500 

Sales  of  comparable  water  rights  in  Southern 

California 163,300  7,021,900 

Value  of  irrigation  water  rights  in  Southern 

California  240  days 108,600  4,669,800 

Value  of  gravity  irrigation  rights  in  Santa 

Clara  Valley,  ^100  days 31,400  1,350,200 

Value  of  pumping  irrigation  rights  in  Santa 

Clara  Valley,  100  days 46,900  2,016,700 

Value  based  on  productivity  of  land  with 

and  without  water 132,000  5,676,000 

Valuation  of  1903-4  by  Judge  Farrington .  .  63,600  2,734,800 

Assessed  value  of  Alameda  water  rights $1,350,200 

Original  cost  of  that  portion  of  the  water  rights  of 
the  S.  V.  W.  Co.  as  to  which  information  is 

available 1,850,000 

Valuation  by  writer  as  of  1913 $100,000       4,300,000 
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"In  my  judgment  the  value  of  the  water  rights  of  the  Spring 
Valley  Water  Company  in  use  for  the  supply  of  water  to  the  city 
of  San  Francisco,  is  as  follows : 

From  1907  to  1912  inclusive $3,900,000 

From  1913  to  1915  inclusive 4,300,000" 

We  have  now  the  views  of  O'Shaughnessy,  of  Dillman,  of 
Anderson,  and  of  Herrmann;  and  those  four  are  in  substantial 
agreement  that  water  rights  in  this  locality  are  worth  $100,000 
per  million  gallons  daily  supply.  This  agreement  is  more  than  a 
coincidence. 

I  doubt  whether,  in  any  previous  case  of  this  impression  en- 
gineers on  opposite  sides  were  so  nearly  in  accord  on  water  right 
value  as  they  are  here.  Your  Honor  is,  of  course,  not  bound  by 
these  opinions,  but,  in  view  of  the  fact  that  they  are  the  very 
best  testimony  of  which  the  case  is  susceptible,  they  are  entitled 
to  great  respect. 

Counsel  for  defendants  and  the  witness  Lee  did  not  hospitably 
receive  the  use  by  Herrmann  and  Anderson  of  the  value  of  water 
rights  for  citrus  groves  in  Southern  California.  Lee  was  inclined 
to  think  that  because  there  are  no  citrus  groves  in  this  part  of  the 
state  it  was  not  permissible  to  consider  Southern  California  values. 
For  that  reason  he  endeavored  to  find  the  market  value  for  water 
for  the  irrigation  of  such  crops  as  are  grown  in  this  locality.  He 
admitted  upon  cross-examination,  unreservedly  and  without  quali- 
fication, that  water  for  domestic  use  in  this  locality  is  worth  very 
much  more,  how  much  more  he  confessed  himself  altogether  unable 
to  even  guess,  than  it  is  worth  for  the  irrigation  of  such  crops  as  he 
found  could  be  grown  on  Niles  Cone  and  in  other  districts  about 
San  Francisco  Bay.  He  also  admitted  that,  looked  at  from  the 
standpoint  of  supply  and  demand,  there  is  just  as  great  a  need  for 
water  for  domestic  purposes  here  as  there  is  for  irrigation  purposes 
in  the  citrus  districts  of  the  south.  We  all  know  that  water  for  do- 
mestic purposes  is  a  higher  use  than  water  for  irrigation  pur- 
poses. 
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Water  rights  are  not  often  sold,  and  that  is  one  reason  why 
ordinarily  resort  must  he  had  to  opinion  evidence  in  cases  of  this 
impression.  It  is  incumbent  upon  the  engineer  who  expresses  an 
opinion  on  the  value  of  water  rights,  if  he  cannot  find  sales  of  similar 
rights  in  the  locality,  to  endeavor  to  get  examples  as  nearly  compara- 
ble as  may  be  to  the  situation  in  hand.  It  was  for  that  reason  that 
Anderson  and  Herrmann  used  value  of  water  rights  for  irrigation 
of  citrus  groves  and  sales  of  irrigation  rights.  In  connection  with 
their  use  of  these  Southern  California  values,  they  took  into  con- 
sideration two  elements  which  were  given,  and  deservedly  given, 
prominence  and  which  were  entirely  overlooked  by  Lee,  namely, 
potability  and  continuity  of  service.  They  concluded  that  taking 
into  consideration  the  matter  of  supply  and  demand  in  the  two 
localities,  considering  the  fact  that  water  for  use  here  must  be  and 
is  potable  and  that  the  service  is  and  in  the  nature  of  things  must 
be  continuous,  whereas,  for  irrigation  in  Southern  California  it 
need  not  be  potable  and  the  supply  need  not  be  and  in  fact  is  not 
continuous,  and  further  considering  that  water  for  domestic  pur- 
poses is  a  higher  use  than  water  for  irrigation  purposes,  it  was 
safe  to  say  that  the  water  which  was  supplied  to  San  Francisco 
for  domestic  use  was  worth  at  least  as  much  as  water  for  citrus 
irrigation  in  Southern  California.  Although  Lee  apparently  takes 
no  note  of  the  elements  of  potability  and  continuity  of  service  his 
testimony  lends  very  substantial  support  to  the  propriety  of  the 
use  by  Herrmann  and  Anderson  of  Southern  California  examples. 
I  mean  his  statement  that  the  need  for  water  for  irrigation  of 
citrus  groves  is  no  greater,  taking  supply  and  demand  into  con- 
sideration, than  the  need  for  water  in  San  Francisco.  Lee  cer- 
tainly did  not  throw  very  much  light  on  the  subject  by  his  effort 
to  determine  the  value  of  water  for  irrigation  on  the  Niles  Cone 
when  we  consider  his  admission  heretofore  referred  to,  that  our 
water  rights  for  domestic  purposes  are  worth  very  much  more 
than  they  would  be  for  irrigation  around  the  bay.  For  the  purpose 
of  arriving  at  an  opinion  as  to  the  value  of  the  rights  here  under 


982 

consideration,  Anderson  and  Herrmann  were  justified  in  obtaining 
and  applying  the  highest  irrigation  values,  for  it  does  not  seem 
possible  that  water  for  any  sort  of  irrigation  can  be  more  valu- 
able, or  even  as  valuable,  everything  considered,  as  it  is  worth  for 
domestic  uses  in  San  Francisco. 

This  discussion,  so  far  as  Lee  is  concerned,  is  a  little  ahead  of 
my  story.  His  was  the  only  testimony  on  this  branch  of  the  case 
other  than  that  of  the  four  witnesses  to  which  I  have  already 
called  attention. 

"Without  intending  to  be  discourteous  to  Lee,  I  think  he  failed 
to  contribute  anything  of  very  great  value  to  the  discussion.  This 
conclusion  follows  from  the  method  he  pursued  in  reaching  his 
conclusion.  Boiled  down,  his  testimony  is  that  because  of  the 
difficulty  which  surrounds  the  problem,  because  he  was  unable  to 
find  a  yard-stick  or  rule,  as  he  expressed  it,  to  determine  what  the 
water  rights  were  really  worth,  the  only  solution  was  to  allow  the 
company  what  they  had  cost.  AVhile  he  was  not  willing  to  baldly 
admit  that  he  did  this  simply  as  a  matter  of  fairness  to  the  com- 
pany, there  is  no  other  conclusion  to  be  drawn  from  his  testimony. 
For  instance,  he  says : 

(9727)  "To  my  mind  the  original  cost  of  the  water  rights  fur- 
nishes the  fairest  basis  for  estimating  the  value  of  these  water 
rights  for  rate-fixing  purposes." 

And,  again: 

(9727-8)  "Taking  these  three  factors  into  consideration,  I  find 
that  the  value  of  the  Spring  Valley  "Water  rights  does  not  in  my 
opinion  exceed  $8000  per  million  gallons  daily  or  a  total  of  $286,- 
400,  which  is  far  less  than  the  original  cost.  For  this  reason  it 
would  obviously  be  unfair  for  the  company  to  adopt  such  a  value. 

"The  original  cost  of  the  Spring  Valley  Water  rights  as  a  basis 
of  valuation  for  rate  fixing,  has  a  number  of  elements  in  its  favor. 
Its  amount  can  be  ascertained  with  reasonable  certainty,  thus  re- 
moving it  from  the  realm  of  speculation.    It  is  just  to  the  com- 
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pany  and  protects  it  in  its  investment.   It  is  not  unfair  to  the  con- 
sumer. ' ' 

#     *     *     #     * 

(9819)  "Q.  Now,  I  understand  that  as  a  result  of  all  of  your 
investigation  on  this  subject,  you  have  concluded  particularly  as 
applied  to  the  matter  in  hand  that  the  most  reliable  method  for 
ascertaining  the  value  of  water  rights  of  the  Spring  Valley  Water 
Company  is  to  rely  upon  original  cost:    Is  that  correct  .' 

"A.  Yes.  the  most  reliable,  and  the  best  in  every  way,  based 
upon  my  investigation  and  judgment  in  the  matter. 

"Q.  Suppose  the  company  had  not  paid  anything  for  any  of 
those  water  rights,  but  had  acquired  them  by  prescriptive  use, 
would  that  make  any  difference  in  their  value,  in  your  opinion? 

"A.  That  is  a  matter  which  would  have  to  be  considered  with 
reference  to  every  other  condition.  I  have  considered  the  situation 
as  it  is,  and  in  every  instance  of  this  sort,  the  conditions  differ, 
and  there  are  different  methods  that  it  may  be  possible  to  apply; 
without  study  of  a  specific  problem,  and  all  the  attending  circum- 
stances, the  best  method  or  the  result  cannot  be  determined. 

"Q.  *  *  *  *  *  *  *  *  *  Then,  would  it  be  a  correct 
statement  of  your  opinion  to  say  that  there  is  no  rule  or  yard- 
stick for  the  ascertainment  of  the  value  of  a  water  right? 

(9820)  "A.   I  find  none  in  this  vicinity. 

"Q.  You  are,  then,  without  any  rule  or  yard-stick  for  the 
ascertainment  of  the  value  of  water  rights  belonging  to  this  com- 
pany? 

"A.  Well,  by  saying  I  find  none  in  this  vicinity,  I  find  the  or- 
dinary market  value  yard-stick  is  missing  in  this  vicinity. 

"Q.    What  yard-stick  did  you  find  present? 

"A.  The  only  adequate  yard-stick  which  I  find  present  is  the 
original  cost. 

"Q.  For  the  purpose  of  fixing  your  valuation  upon  water 
rights,   do   you   assume   that   the    company   has   no   water   rights, 
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except  those  for  which  it  has  paid,  and  the  cost  of  which  you 
have  been  able  to  ascertain? 

"A.    By  that  you  refer  to  my  adopted  valuation? 

"Q.  Yes,  but  my  question  I  intended  to  make  very  plain — if  it 
is  not  plain  I  will  endeavor  to  make  it  so.  I  understand  that  you 
have  fixed  the  value  of  the  water  rights  of  the  company  at  ap- 
proximately $1,900,000.  I  do  not  pretend  to  give  your  exact 
figures — at  approximately  $1,900,000,  and  you  have  found  that  to 
be  the  value  of  the  water  rights  because,  according  to  your  inves- 
tigation, the  company  paid  $1,900,000  for  those  rights:  Is  that 
correct  ? 

"A.   Not  for  that  reason  alone,  there  are  other  reasons. 

"Q.     What  are  the  other  reasons? 

"A.  The  value  as  ascertained — in  the  first  place,  the  ordinary 
method  of  determining  the  value  by  ruling  market  price  in  the 
locality  is  missing;  then  by  taking  similar  conditions  as  near  as 
they  can  be  ascertained,  and  determining  the  market  value  of 
water  rights  under  these  nearest  conditions  in  other  localities,  I 
find  the  value  thus  determined  is  far  less  than  the  original 
cost ;  it  would  obviously  be  unfair  to  place  a  value  upon  the  rights 
less  than  the  original  cost ;  furthermore,  taking  the  market  value 
as  determined  in  other  localities,  by  a  comparison  with  the  water 
rights  used  in  orange  culture  alone,  as  was  done  by  Mr.  Anderson, 
the  method,  if  carried  out,  as  I  see  it  (9821)  correctly,  namely, 
the  determination  of  the  gross  value  of  the  water  rights  in  use, 
applied  to  the  total  yield  of  the  system,  and  then  deducted  by 
the  cost  of  the  structures  and  lands  necessary  to  develop  these 
rights,  would  result  in  a  very  small,  if  not  zero,  value  for  the 
company's  rights;  this  shows,  in  my  opinion,  by  two  methods  of 
comparison  with  water  rights  values  in  other  regions,  an  entirely 
unjust  or  unreasonable  result  is  reached. 

"Q.  When  you  say  'unreasonable'  you  mean  unfair,  I 
suppose  ? 

"A.     Unreasonable    and    unfair,    too,    because    it    is    certainly 
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unreasonable  to  find  a  smaller  or  zero  value  for  water  rights 
when  it  is  obvious  that  water  rights  cost  something." 

A  great  deal  of  time  could  be  devoted  to  Lee's  testimony  on 
this  subject,  but  it  is  more  than  doubtful  whether  it  would  be 
profitable. 

He  found  the  water  rights  to  be  worth  $1,922,556.02.  This 
figure  included  $122,000  which  he  finds  to  be  the  value,  not  the 
cost,  of  the  right  to  withdraw  water  from  the  Pleasanton  lands 
owned  by  the  company,  and  5%  on  what  he  states  to  be  the  actual 
cost,  plus  this  $122,000. 

To  present  his  figure  in  a  little  more  detailed  form,  he  finds,  or,  I 
should  rather  say,  accepts  as  a  fact,  for  the  purpose  of  his  treat- 
ment of  the  problem,  that  the  company  expended  $1,708,755.73  for 
water  rights.  To  this  he  adds  $122,250  as  the  value  of  the  right 
to  divert  water  from  Pleasanton  lands  owned  by  the  company, 
making  a  total  of  $1,831,005.73.  To  this  he  adds  5%  to  cover 
overhead  commissions,  the  5%  being  $91,550.29,  making  a  grand 
total  of  $1,922,556.02. 

It  is  fair  to  say  that,  with  reference  to  $750,000  of  the  $1,000,000 
Alameda  purchase  which  he  allows  for  water  rights,  he  says  it 
is  more  than  liberal  and  that  the  rights  acquired  were  probably 
not  worth  that  sum,  and  that  that  sum  was  probably  not  paid 
for  water  rights.  He  also  suggests  that  the  water  rights  acquired 
at  Lake  Merced  were  not  worth  $150,000,  but  he  allows  that  sum 
as  having  been  expended  for  these  rights.  That  is  to  say,  these 
two  items  of  $750,000  and  $150,000  are  included  in  order  to  reach 
his  total  of  $1,922,556.02. 

It  goes  without  saying  that  if  we  are  to  use  cost  of  the  water 
rights  for  determining  value,  or,  in  other  words,  if  we  are  to 
treat  value  and  cost  as  synonymous,  we  must  deal  only  with  the 
rights  the  cost  of  which  has  been  ascertained  or  can  be  ascer- 
tained. There  is  no  logic  in  or  warrant  for  the  course  pursued 
by  Lee  of  getting  the  cost  of  certain  water  rights  and  saying 
that  that  cost  represents  the  value  of  the  water  rights  purchased 
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and  other  rights  not  purchased.  We  do  not  overlook  the  fact  that 
he  claimed  when  upon  the  stand  that  his  5%  for  overhead  and 
omissions  was  for  the  purpose  of  covering  all  water  rights  other 
than  those  actually  shown  to  have  been  purchased  and  the  purchase 
price  of  which  was  set  out  in  his  statement.  This,  we  think,  is 
hardly  reconcilable  with  his  formal  report,  from  which  we  quote: 

(9618)  "The  last  item  of  5%  to  cover  items  omitted  and 
overhead  not  taken  care  of  in  operation  has  been  added  to  the 
total  estimated  original  cost  in  order  to  eliminate  all  uncertainty 
with  respect  to  the  completeness  of  cost  records." 

It  is  hardly  consistent  with  this  to  say  that  the  5%  was 
intended  to  cover  something  not  actually  purchased. 

To  make  it  perfectly  clear  just  what  Lee  intended  his  cost 
figures  to  cover,  I  quote  from  his  testimony  as  follows: 

(9822)  "MR.  McCUTCHEN:  Q.  Mr.  Lee,  following  the 
fact  suggested  by  his  Honor,  I  understand  that  it  is  your  opinion 
that  $1,900,000,  and  when  I  say  $1,900,000  I  mean  your  exact 
figure,  which  approximates  that,  is  the  value  of  the  water  rights 
which  were  purchased  by  the  use  of  that  $1,900,000;  is  that 
correct? 

"A.  I  regard  the  $1,900,000  as  representing  the  value  for 
rate  fixing  purposes  of  all  of  the  water  rights  in  use  by  the 
company  in  supplying  San  Francisco  with  water. 

(9823)  "Q.  Because  according  to  your  investigations  they 
cost   $1,900,000   or  approximately  that? 

"A.     Not  for  that  reason  alone. 

"Q.     For  what  other  reason? 

"A.  For  the  reasons  that  I  have  previously  stated,  namely, 
that  first,  there  is  no  market  value  for  water  rights  in  this  region 
which  can  be  determined  by  a  sale;  second,  when  we  go  over  to 
other  regions  for  determining  market  value  the  result  which  we 
get  is  one  which  indicates  a  value  less  than  the  cost  which  would 
be  obviously  unfair. 
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"Q.  And  for  that  reason  you  treat  cost  as  the  value  of  the 
thing  purchased? 

"A.  For  that  reason  I  adopt  the  original  cost  of  the  water 
rights  as  the  best  value  for  rate-fixing  purposes. 

"Q.  That  is  to  say,  as  to  the  best  value  of  the  water  rights 
purchased? 

"A.  No;  I  regard  this  as  the  value  of  the  water  rights,  all 
the  water  rights  which  are  in  use  by  the  company  in  supplying 
San  Francisco. 

"Q.     Whether  they  were  purchased  or  not  by  the  $1,900,000? 

"A.     Yes;   this  would   cover  in   my  opinion  the  value  of  the 
rights  which  are  used  in  supplying  the  city." 
##*«#     ##* 

"Q.  Suppose  the  company  had  water  rights  three  times  as 
great  in  extent,  that  is  to  say,  in  their  ability  to  (9824)  yield 
water,  as  those  for  which  it  paid  the  $1,900,000,  would  the 
$1,900,000  paid  for  one-third  of  the  water  rights  nevertheless 
represent  the  value  of  the  three-thirds? 

"A.     No,  I  don't  think  it  would. 

"Q.  In  other  words,  it  would  not  represent  the  value  of 
anything  that  it  did  not  buy,  would  it?       A.    No. 

"Q.  Now  has  the  company  any  water  rights  which  this 
$1,900,000  did  not  buy? 

"A.     I  do  not  recall  any  at  the  present  time." 

(9830)  "Q.  Going  back  now,  for  the  moment,  to  your  sug- 
gestion that  this  gross  figure  of  $1,800,000  odd  covers  all  (9831) 
of  the  water  rights  of  the  company  except  those  appertaining 
to  the  Pleasanton  lands,  is  it  your  opinion  that  in  arriving  at 
that  figure,  you  took  into  consideration  all  of  the  water  rights 
owned  by  the  company? 

"A.  Yes,  all  of  the  water  rights  owned  by  the  company  and 
used  in  connection  with  the  supply  in  San  Francisco. 
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"Q.  Tell  us  just  what  water  rights  were  acquired  on  the 
Peninsula  by  the  expenditure  of  any  part  of  that  $1,800,000? 

"A.  On  the  Peninsula  were  acquired  the  right — I  might 
qualify  the  last  answer  first,  if  I  may,  by  including  also  rights 
which  the  purchase  of  lands  gave  the  company;  that  is,  the 
ownership  of  lands  gives  the  company  certain  water  rights,  as 
well  as  the  actual  purchase  of  water  rights,  or  the  acquisition 
of  water  rights  separate  from  the  land.  The  $1,800,000  excluding 
the  Pleasanton  well  rights,  represents  the  value  of  rights  acquired 
by  the  company  and  used  in  connection  with  the  supply  of  San 
Francisco,  other  than  those  acquired  through  acquisition  of  lands." 

The  suggestion  that  the  $1,800,000  represents  the  value  of 
rights  other  than  those  acquired  through  acquisition  of  lands  begs 
the  question  and  admits,  inferentially,  at  any  rate,  that  the 
company  has  other  rights  than  those  acquired  through  the  use 
of  the  $1,800,000,  and  that  to  the  extent  that  such  other  rights 
exist  the  $1,800,000  does  not  cover  their  value.  This  is  altogether 
inconsistent  with  the  statement  unequivocally  set  forth  in  Lee's 
report,  that  the  water  right  to  be  valued  was  one  which  yielded 
35.8  million  gallons  daily. 

In  order  that  the  situation  may  be  clear  before  us,  let  us 
consider,  before  proceeding  to  read  more  of  Lee's  testimony,  how 
the  water  rights,  and  particularly  those  on  the  Peninsula,  were 
acquired.  Bear  in  mind  that  in  his  report  he  says  the  total 
yield  of  the  various  water  rights  of  the  Spring  Valley  Water 
Company  is  36.4  million  gallons  daily.  That  is  rather  inconsistent 
with  the  statement  that  the  land  yields  the  water  or  any  part  of  it. 
That  would  mean  that  the  $1,800,000,  if  cost  be  value,  represents 
the  value  of  part  of  the  water  rights  only;  what  the  value  of 
water  rights  attached  to  land  is,  we  do  not  know  and  Lee  cannot 
aid  us  in  determining.  From  his  statements  it  conclusively 
follows  that  he  has  not  determined  the  value  of  water  rights  the 
yield  of  which  is  36.4  million  gallons  per  day,  but  he  has  deter- 
mined the  cost  of  part  of  those  rights. 
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We  start  with  the  uncontroverted  fact  that  we  transport  from 
Peninsula  sources  at  least  19  million  gallons  daily,  and,  according 
to  Herrmann,  19%  million  gallons  daily.  Herrmann's  figures  are 
confirmed  by  Exhibit  12-IIII. 

We  have  three  reservoirs  on  the  Peninsula.  The  first  one  in 
point  of  time  was  Pilarcitos.  We  are  now  diverting,  and  con- 
tinuously since  the  construction  of  Pilarcitos  dam  have  diverted, 
over  3.000,000  gallons  daily  from  this  source.  This  is  stream 
Mow.  We  purchased  some  riparian  rights  on  Pilarcitos  Creek, 
and,  in  addition  to  that,  bought  a  right  that  has  been  generally 
known  and  was  spoken  of  in  the  testimony  here  as  the  Spanish- 
town  Mill  right.  The  riparian  rights  which  we  purchased  were 
by  no  means  all  of  the  riparian  rights  upon  the  creek. 

Lee  testified  on  cross-examination,  that  the  length  of  the 
creek  through  riparian  lands  from  whose  owners  we  did  not 
acquire  any  rights  by  purchase  was  greater  than  the  length 
through  lands  from  which  we  did  acquire  riparian  rights.  Indeed, 
in  his  report  he  says  that  the  length  of  the  stream  through  lands 
the  riparian  rights  to  which  were  not  purchased  is,  in  round 
figures,  40,000  feet ;  whereas  the  length  through  lands  the  rights 
to  which  were  purchased  is,  in  round  figures,  36,000  feet. 

It  would  be  in  antagonism  to  the  established  facts  to  say 
that  the  right  to  make  the  Pilarcitos  diversion  was  not  based  in 
large  measure  upon  a  prescriptive  use.  It  may  be  impossible  to 
determine  to  a  nicety  what  we  acquired  by  prescription  and 
what  by  purchase,  but  it  is  a  certainty  that  we  did  not  get  the 
entire  right  by  purchase. 

The  second  dam  constructed  was  San  Andreas.  It  held  back 
and  impounded  the  entire  flow  of  the  creek  upon  which  it  was 
constructed.  With  reference  to  the  water  held  back  and  im- 
pounded by  that  dam,  it  is  not  possible  to  claim  that  the  right 
to  impound  it  had  any  foundation  whatever  except  in  prescrip- 
tion. That  the  result  of  that  operation  was  to  divert  a  very 
substantial  part  of  the  waters  of  the  stream  goes  without  saying. 
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That  no  payment  was  made  for  it  equally  goes  without  saying. 
I  have  in  mind  the  suggestion  several  times  made  during  Mr. 
Lee's  cross-examination,  that  the  ownership  of  the  lands  above 
the  dam  gave  the  right  to  hold  back  the  stream  flow,  but  I  am 
not  impressed  with  that  claim  and  I  shall  have  occasion  to  refer 
to  it  later  on.  What  I  now  suggest  is  that  this  right  is  a  pre- 
scriptive right  and  nothing  short  of  it. 

Sometime  after  the  dam  at  San  Andreas  was  completed  the 
dam  that  we  have  known  in  this  case  as  the  upper  Crystal  Springs 
dam  was  constructed  on  a  running  stream  and  the  waters  of  that 
stream,  rising  above  the  dam,  were  held  back  and  for  a  period 
of  years  were  openly,  notoriously  and  adversely  to  all  the  world 
diverted  from  the  watershed. 

We  did  not  purchase  any  water  rights  on  San  Mateo  Creek 
prior  to  1887,  and  the  purchases  that  were  made  there  were 
made  between  1887  and  1890.  For  many  years  prior  to  1887  we 
were  actually  diverting  14.3  million  gallons  daily  from  Peninsula 
sources.  Exhibit  12-HH  shows  that  of  this  quantity  3.2  million 
gallons  daily  came  from  Pilarcitos  and  6.3  million  gallons  daily 
from  San  Andreas,  making  9.5  million  gallons  daily.  The  differ- 
ence between  that  and  14.3  million  gallons  daily,  according  to 
Herrmann,  came  from  upper  Crystal  Springs  reservoir  (9000). 
Taking  19y2  million  gallons  daily  as  the  total  Peninsula  yield,  it 
would  appear  that  prior  to  the  purchase  of  the  San  Mateo  Creek 
rights,  we  were  actually  diverting  73%  of  the  total  quantity,  and 
it  will  not  be  claimed  we  had  made  any  purchase  of  water  rights 
prior  to  those  acquired  on  San  Mateo  Creek  except  the  few  rights 
bought  on  Pilarcitos  Creek. 

Now,  let  us  return  to  Lee 's  testimony : 

(9831)  "Q.  Let  us  take  Pilarcitos,  for  instance.  How  much 
of  that  $1,800,000  was  paid  for  water  rights  on  Pilarcitos? 

"A.  In  the  summary  on  page  37  of  my  report,  the  item 
entered  is  $34,100." 
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It  should  be  said  with  reference  to  that  that  Mr.  Herrmann 
stated  in  his  report  and  on  the  stand  that  he  thought  a  large  part 
of  that  $34,100  had  been  used  for  the  purpose  of  acquiring  rights 
on  streams  which  were  not  now  in  use.  He  undoubtedly  referred 
to  Locks  Creek.  I  don't  know  whether  he  said  that  in  so  many- 
words.  I  don't  regard  that  as  very  important  but  I  suggest  it 
here  in  order  that  it  may  be  borne  in  mind  for  what  it  is  worth. 

"Q.     How  much  of  a  right  did  that  expenditure  acquire? 

"A.  The  expenditure  acquired  the  right,  as  I  understand  it, 
to  divert  water,  the  flow  of  the  stream,  at  two  points — Pilarcitos 
dam  and  Stone  dam, — with  respect  to  riparian  parcels  below — 

"Q.     What   riparian  parcels  below? 

"THE   MASTER:     Let   him   finish  his  answer  first. 

"A.  (continuing)  And  the  purchase  of  lands  at  and  above 
these  dam  sites,  say  the  drainage  area,  as  against  other  appro- 
priators  on  the  stream.  The  parcels  that  I  spoke  of  a  few  moments 
ago  directly  below  Stone  dam  and  above  the  Spanish  grant  line, 
do  not  appear  on  the  maps  as  having  (9832)  been  acquired  by 
purchase,  but  reading  over  the  original  purchases  as  I  had  record 
of  them,  it  appeared  they  were  blanket  purchases  in  some  instances. 
I  regarded  the  $34,000  as  covering  such  rights,  and  that  in  my 
grand  total  of  $1,900,000  I  have  included,  in  one  way  and  another 
any  cost  of  these  rights  in  that  interval. 

"Q.  You  say  you  have  included  it  in  one  way  and  another. 
You  have  not  applied  to  the  purchase  of  rights  on  Pilarcitos  any 
portion  of  the  moneys  paid  for  rights  on  other  streams,  have  you? 

"A.  No,  but  I  have  applied  a  percentage  to  cover  omissions; 
I  applied  a  percentage  to  the  grand  total  to  cover  any  omissions 
in  any  instance  of  that  sort. 

"Q.  Have  you  assumed,  in  your  consideration  of  the  subject, 
that  the  company  may  have  acquired  some  rights  by  prescription 
on  some  of  these  streams? 

"A.     I  have  considered  that  question,  yes. 

"Q.  Did  you  find  that  it  had,  for  the  purpose  of  arriving  at 
your  conclusions? 
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"A.  No.  After  a  study  of  all  the  stream  sources  and  other 
sources,  I  considered  that  there  was  no  instance  of  that  sort." 

In  view  of  this  answer,  it  is  idle  to  claim  that  the  5%  "to 
cover  items  omitted  and  overhead"  was  intended  by  Lee  to  cover 
the  cost  of  any  prescriptive  right  that  the  company  may  have 
acquired.  It  would  be  a  contradiction  in  terms  to  say  that  the 
company  paid  a  consideration  for  a  prescriptive  right,  but  what 
I  am  endeavoring  to  point  out  now  is  that  Lee  did  not  intend 
that  the  5%  should  cover  the  value  of  any  rights  acquired  by 
prescriptive  use. 

(9832)  "Q.  You  found,  then,  if  I  may  state  it  as  I  understand 
it  in  substance,  that  the  company  had  no  right  on  Pilarcitos, 
except  rights  which  it  had  purchased  on  the  Pilarcitos? 

"A.  As  I  have  said,  the  original  records  of  what  actually  was 
purchased  there  are  not  clear,  and  I  considered  that  certain  of 
these  blanket  purchases  may  have  covered  rights  which  do  not 
appear  on  the  maps  as  having  been  purchased  and  that  if  those 
blanket  purchases  did  not  cover  such  rights,  then  that  the  value 
of  such  rights  was  included  in  the  percentage  which  I  have  added 
to  the  grand  total  to  cover  omissions." 

(Referring  to  upper  Crystal  Springs  dam:) 

(9877-8)  "Q.  Suppose  for  the  purpose  of  this  discussion,  you 
assume  with  me  that  that  dam  was  built,  that  water  was 
impounded  and  that  the  water  was  diverted  away  from  Crystal 
Springs  Valley  to  San  Francisco.  Now,  will  you  state  whether 
you  find  in  the  cost  records  of  the  company  anything  to  indicate 
that  anything  was  paid  for  the  right  to  make  that  diversion? 

"A.  From  my  investigation  of  the  cost  records,  there  were  no 
payments  for  the  privilege  of  diversion  from  that  branch  of  the 
stream  at  that  reservoir  site,  that  is,  no  right  acquired  separate 
from  the  land,  by  no  such  entries;  I  have  not  investigated,  how- 
ever, the  purchase  of  lands,  the  dates  when  the  lands  were  ac- 
quired below  that  dam  site,  and  above  the  Crystal  Springs  dam 
site. ' ' 
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(9878-9)  "Q.  Inasmuch  as  you  were  concerned  with  an  ascer- 
tainment of  what  the  company  had  acquired  in  the  way  of  water 
rights,  and  what  the  value  of  those  water  rights  was,  did  you  make 
no  investigation  to  see  whether  it  had  acquired  rights  on  the  creek 
known  as  San  Mateo  Creek,  before  it  made  the  purchases  from 
Messrs.  Parrot  and  Bowie  and  Howard? 

"A.  I  investigated  all  records  of  acquisitions  of  riparian 
rights  by  the  company  that  I  could  find,  and  felt  thoroughly 
satisfied  that  such  acquisitions  were  not  made  prior  to  the  con- 
struction of  the  Crystal  Springs  dam,  and  that  the  acquisition  at 
or  about  that  time  in  connection  with  the  Crystal  Springs  dam 
covered  all  such  rights. 

"Q.  Now,  Mr.  Lee,  you  have  undertaken  to  advise  the  court 
with  reference  to  the  value  of  these  water  rights,  and  you  have 
said,  after  a  very  exhaustive  examination,  that  the  value  is  the 
cost  which  the  company  incurred  in  acquiring  them.  Now,  don't 
you  think  that  in  order  to  have  arrived  at  that  conclusion,  you 
should  have  assured  yourself  that  the  company  paid  for  all  of  the 
water  rights  and  that  it  did  not  have  any  for  which  it  had  not 
paid  a  money  consideration? 

"A.  I  gave  that  matter  consideration,  namely,  the  possibility 
of  certain  rights  having  been  acquired  for  which  there  was  no 
recorded  purchase  made,  but  felt  that  any  rights  of  that  character 
did  not  involve  a  sufficient  amount  not  to  be  covered  by  the  grand 
total  which  I  have  reached  as  the  original  cost.  I  at  the  present 
moment  do  not  recall  the  detail  of  my  investigation  in  this  par- 
ticular matter  in  hand,  as  to  the  date  of  the  diversion  from 
upper  Crystal  Springs,  but  I  fully  feel  that  the  amount  of 
$1,900,000.  includes  any  such  rights  which  may  have  been  acquired. 

(9880)     "Q.     Because  it  represents  their  cost. 

"A.  Because  it  includes  what  might  have  been  the  reasonable 
cost  of  such  rights." 

*     m     •     »     • 

(9884)     "Q.     Did  you  allow  anything  for  any  rights  that  did 
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exist  prior  to  the  building  of  the  lower  Crystal  Springs  dam? 

"A.     Not  specifically. 

"Q.     When  you  say  'not  specifically',  what  do  you  mean? 

"A.     Not  with  a  specific  entry;  I  found  no  reference  to  any 

amounts  paid  by  the  company  for  such  rights,  and  in  view  of  the 

situation  with  regard  to  the  flood  waters,  the  exact  legal  status, 

I  considered  that  the  value  of  such  rights  would  be  covered  by  the 

cost  of  lands  and  structures  connected  with  the  storage  of  water." 
»     *     *     *    # 

(9950)  "Q.  What  information  have  you  found  indicating 
that  any  compensation  was  made  for  the  right  to  hold  back  waters 
in  these  two  reservoirs  from  the  landowners  below  the  big  Crystal 
Springs  dam  [referring  to  San  Andreas  and  upper  Crystal  Springs 
reservoirs]  ? 

"A.  I  found  no  information  indicating  the  amounts  paid  to  the 
landowners  for  these  rights,  but  at  a  date  subsequently  the  com- 
pany acquired  lands  below  the  upper  Crystal  Springs  dam  and  the 
Crystal  Springs  dam  and  some  of  the  lands  below  the  San  An- 
dreas; any  rights  that  were  acquired  by  prescription  as  against 
these  lands,  as  I  understand  it,  would  be  absorbed  at  the  time  of 

such  purchase." 

#     #     *     #     # 

(9952)  [Referring  to  the  4%  million  gallons  impounded  in 
lower  Crystal  Springs  in  addition  to  that  impounded  in  upper 
Crystal  Springs  reservoir.] 

"Q.  Was  that  4y2  million  gallons  worth  any  more  per  million 
gallons  than  the  15,000,000  gallons,  which  the  company  had 
already  acquired  the  right  to  divert?     *     *     *     *     * 

"A.  Considering  its  gross  value  in  use,  I  think  not;  con- 
sidering its  net  value,  that  would  depend  upon  the  cost  of  the 
structures  and  lands  in  each  instance  necessary  to  develop  the  two 
amounts. ' ' 

I  said  awhile  ago  it  was  impossible  to  say  with  definiteness 
what  Lee's  value  of  water  rights  was,  even  if  we  assume  cost  to 
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represent  value;  or.  to  put  it  a  little  differently,  if  he  says  that 
$1,800,000  odd  was  paid  for  water  rights  and  for  that  reason  the 
rights  so  purchased  are  worth  $1,800,000  odd,  it  is  still  im- 
possible to  tell  what  in  his  opinion  was  or  is  the  yield  in  million 
gallons  daily  of  the  rights  so  purchased.  For  instance,  he  was 
asked : 

(9874)     "Q.     As  I  understand  it,  Mr.  Lee,  you  are  determining 
water   values,  are  you  not?" 
And  he  answered: 

"A.     Water   right    value   as   separate   from   the   land    and    not 
otherwise  taken  care  of." 
Again,  he  said: 

(9831)  "The  $1,800,000,  excluding  the  Pleasanton  well  rights 
represents  the  value  of  rights  acquired  by  the  company  and  used 
in  connection  with  the  supply  of  San  Francisco,  other  than  those 
acquired  through  acquisition  of  lands." 

If  these  statements  mean  anything,  they  mean  that  Lee's  cost 
figures  did  not  include,  and  were  not  understood  by  him  to  include, 
all  the  company's  water  rights,  but  only  that  portion  of  them 
which  he  said  was  not  acquired  as  part  of  our  real  estate  pur- 
chases, and,  as  will  appear  later  on,  he  claimed  that  the  water 
rights  which  we  purchased  as  such  gave  us  the  right  to  divert 
only  a  comparatively  small  quantity  of  the  total  yield  on  the 
Peninsula.  It  is  worth  while  in  this  connection  to  get  his  views 
as  to  the  allowance  which  we  got  from  the  real  estate  appraisers 
for  water  rights  which  were  appurtenant  to  lands;  that  is  to  say, 
for  water  rights  which  were  not  acquired  by  the  purchases,  the 
cost  of  which  he  used  for  the  purpose  of  determining  the  value  of 
all  our  rights.  He  was  interrogated  upon  this  subject  on  pages 
10,101  to  10,103.     I  quote: 

(10101)  "Q.  Mr.  Lee,  you  stated  the  other  day  that  it  was 
your  understanding  that  the  real  estate  experts  who  testified  on 
behalf  of  the  city  had  no  knowledge  whatever  of  the  value  of 
property  for  its  ability  to  yield  water,  did  you  not? 


996 

"A.  Considered  as  a  special  element  of  value,  but  I  regard 
the  valuation  as  determined  by  the  real  estate  appraisers,  (10102) 
namely,  its  value  for  all  purposes  to  which  the  land  might  be  put 
as  including  value  which  attaches  to  the  land  because  of  its  having 
the  natural  rainfall  upon  it  or  any  other  natural  feature  connected 
with  the  land. 

"Q.  Do  you  think  that  land  might  be  peculiarly  available 
and  peculiarly  valuable  for  its  water  yield?       A.    No. 

"Q.     You  don't  think  that  could  be  possible? 

"A.  I  think  that  the  ordinary  market  value  of  land  for  all 
purposes  to  which  it  is  put  includes  the  rights  of  the  use  of  the 
water  which  fall  upon  the  land,  as  well  as  the  right  to  cut  trees 
upon  the  land,  or  to  use  the  land  for  agricultural  or  other  purposes. 

"Q.  As  I  understand  you,  you  do  not  think  that  any  piece  of 
land  could  be  more  valuable  considered  for  its  water  yield  than 
for  any  other  purpose? 

"A.     Not  under  the  conditions  on  the  Peninsula. 

"Q.  I  am  not  speaking  of  conditions  on  the  Peninsula;  I  ask 
you  generally  is  it  your  understanding  that  land  might  not  be 
very  much  more  valuable  for  its  ability  to  yield  water  than  for 
any  other  purpose  for  which  it  might  be  used? 

"A.  In  a  very  extreme  case  that  is  possible,  but  not  under 
the  conditions  on  the  Peninsula. 

"Q.  Do  you  know  anything  about  land  values  on  the  Penin- 
sula for  general  purposes? 

"A.     Only  as  I  have  talked  with  the  real  estate  appraisers. 

"Q.  Suppose  you  had  talked  with  a  man  who  disclaimed  any 
ability  whatever  to  tell  the  value  of  land  for  water-producing 
purposes,  would  you  say  that  his  valuation  would  necessarily  in- 
clude this  value  for  water  production? 

"A.     If  the  land  is  selling  in  the  community 

"Q.  Answer  my  question  'Yes'  or  'No',  and  then  make  your 
explanation. 
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"A.  Yes,  if  his  value  was  the  value  of  the  land  for  all  pur- 
poses to  which  it  can  be  put. 

(10103)  "Q.  If  he  knows  nothing  about  its  value  for  water 
production,  how  can  he  tell  whether  it  can  be  put  to  a  valuable 
use  for  that  purpose? 

"A.  In  his  determination  of  the  market  value,  he  would  take 
that  into  consideration. 

"Q.     Whether  he  knew  anything  about  it  or  not? 

"A.     It  is  my  understanding 

"Q.     Now,  answer  my  question?       A.    Yes." 

This  thought  is  further  emphasized  by  the  following  question. 

(10084)  "Q.  So  that,  according  to  your  theory,  that  $187,000 
must  have  been  paid  for  very  much  less  in  quantity  that  4% 
million  gallons  a  day?" 

The  reason  for  that  was  that  Lee  had  stated  that  the  purchase 
of  those  rights  did  not  confer  upon  the  company  the  right  to 
divert  all  of  the  water  which  it  was  diverting  down  there  but  it 
gave  it  the  right  to  divert  something  possibly  a  little  greater  than 
the  normal  summer  flow.  So  I  asked  him  about  Mr.  Herrmann's 
figure  of  4y2  million  gallons,  which  was  the  increase  in  the 
diversion  after  the  large  Crystal  Springs  dam  was  constructed. 
There  was  some  discussion  following  that  question,  and  at  page 
100841/.  the  answer  is  given. 

"Q.  Is  that  not  necessarily  so?  Now,  Mr.  Lee,  you  ought  to  be 
able  to  answer  that,  in  view  of  your  previous  statement  without 
any    hesitation.       A.     It    apparently    is. 

"Q.  Now,  do  you  still  say  that  the  price  paid  represented 
the  value   of  the   right  purchased? 

"A.     Yes,  considering  the  property  as  a  whole,  I  still  consider 

that  the  value  is  represented  by  the  original  cost." 

*     #     #     #     # 

(10085)  "Q.  Was  the  $187,000  the  fair  market  value  of  the 
rights   acquired  by  that  purchase   at  the   date   of  the   purchase? 

"A.  Considered  per  million  gallons  I  do  not  think  so.  In  the 
first  place  the  water  was  not  being  used  by  the  riparian  owners  in 
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any  manner  or  to  any  extent  so  that  they  were  in  the  position  of 
knowing  what  is  was  worth  to  them  from  the  return  that  they 
were  getting  from  the  use  of  the  water.  It  was  not  in  the  mind 
of  the  riparian  owner  in  any  sense  of  the  word  a  sale  of  so 
much  water  per  million  gallons;  it  merely  represented  his  idea  of 
what  he  might  be  able  to  obtain  and  in  most  instances  this  was 
on  the  basis   of  the  front  foot. 

(10086)  "Q.  Because  the  riparian  owner  did  not  know  that 
it  was  worth  $187,000,  therefore  it  was  not  worth  $187,000;  is 
that   a   fair  statement   of  your  understanding   of   it  ? 

"A.  My  statement  was  that  it  did  not  represent  the  riparian 
owner's  knowledge  of  the  value  per  million  gallons." 

The  substance  of  Lee's  testimony  on  this  subject  is  fairly 
stated    as   follows : 

He  found  that  certain  water  rights,  but  not  all  water  rights, 
were  purchased.  He  found  that  certain  lands  were  purchased, 
to  which  lands  water  rights  were  appurtenant.  He  found  that 
the  water  rights,  by  virtue  of  which  we  were  making  our  with- 
drawals, gave  us  a  yield  of  35.8  million  gallons  per  day.  He  is 
unable  to  tell  us  with  anything  like  definiteness,  indeed  he  is  unable 
to  make  a  guess,  what  is  the  yield  of  the  water  rights  we  purchased, 
and  he  is  equally  unable  to  tell  us  what  is  the  yield  of  the  water 
rights  which  were  appurtenant  to  the  lands  which  we  purchased. 
He  assumes,  against  the  well-established  fact  to  the  contrary,  that 
to  the  extent  to  which  water  rights  were  appurtenant  to  purchased 
lands,  we  have  been  allowed  for  them  in  the  valuation  made  by 
the  city's  real  estate  appraiser.  We  all  know,  however,  that  the 
city's  real  estate  appraiser  did  not  make  any  allowance  for  water 
rights  as  such,  nor  for  water  appurtenant  to  land,  if  there  was 
any   such  water. 

MR.  SEARLS :  You  concede  that  all  the  witnesses  here,  includ- 
ing yours,  took  into  account  the  fact  that  there  would  be  water 
available  for  the  purchasers  of  the  land? 

MR.  McCUTCHEN:     For  the  purchasers  of  the  land,  yes. 
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Flood   Waters   and  Normal   Flow. 

At  some  stage  of  the  discussion — it  would  as  well  be  here — 
reference  should  be  made  to  Lee's  suggestion  that  our  Peninsula 
yield  is  partly  due  to,  or  results  from,  the  impounding  of  storm 
or  flood  or  wild  waters.  For  his  failure  to  define  what  he 
meant  by  "storm  or  flood  or  wild  waters",  we  are  somewhat  at 
a  loss  to  know  just  what  he  did  mean.  If  we  did  admit  that  we  do 
impound  storm  or  flood  or  wild  waters,  it  would  not  impair  our 
right  to  an  allowance,  as  water  right  value,  for  our  total  Penin- 
sula yield.  But  there  is  nothing  in  the  testimoney  to  warrant  the 
claim  that  any  of  the  waters  which  are  impounded  are  storm 
or  flood  or  wild  waters.  All  of  our  Peninsula  dams  are  constructed 
upon  streams  and  hold  back  stream  flow.  It  would  be  foolish  to 
assert  that  the  flow  of  those  streams  in  the  winter  is  not  infinitely 
greater  than  it  is  in  the  summer;  but  there  is  nothing  in  the 
testimony  indicating  that  any  of  the  Peninsula  waters  are  "wild" 
waters.  I  do  not  know  exactly  what  is  meant  by  wild  waters. — possi- 
bly they  are  waters  which  result  from  very  extraordinary  storms  and 
come  in  such  volume  as  to  leave  the  banks  of  the  stream ;  or,  they 
may  be  wild  because  they  result  in  the  creation  of  very  disastrous 
and  dangerous  currents;  but  all  this  does  not  mean  that  they 
are  any  the  less  subject  to  appropriation. 

We  know  that  it  is  common  practice  in  this  state  to  appro- 
priate waters  that  occur  only  periodically  and  as  the  result  of 
storms  that  are  little  short  of  cloudbursts  and  flow  in  washes  or 
ravines  that  are  absolutely  dry  during  the  greater  part  of  the 
year. 

AYe  know  that  the  City  of  San  Diego  and  the  County  of  San 
Diego,  for  instance,  are  very  largely — indeed  almost  wholly — 
dependent  upon  water  that  falls  in  that  way  and  that  has  been 
appropriated  by  those  who  are  furnishing  water  for  use  in  that 
locality. 

We  know  that  the  flow  in  streams  that  supply  water  for 
irrigation   in   Santa    Clara    County    is   what   Mr.    Lee    would    call 
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"wild  water",  because  it  occurs  for  only  a  very  short  part  of 
the  year  and  is  the  result  of  very  heavy  rains  occurring  during 
that  part  of  the  year. 

The  law  on  this  subject  is  well  settled.    As  a  general  statement 
of  it,  I  make  the  following  quotations: 

Miller  &  Lux  v.  Madera  Canal  and  Irrigation  Company, 
155  Cal,  59,  63,  76,  79;  99  Pac.  502. 

(From  opinion  of  Sloss,  J.,  on  rehearing,  in  which 
opinion  in  Department  is  adopted  as  opinion  in  Bank.) 

"But  no  authority  has  been  cited,  and  we  see  no  sufficient 
ground  in  principle,  for  holding  that  the  rights  of  riparian 
proprietors  should  be  limited  to  the  body  of  water  which  flows 
in  the  stream  at  the  period  of  greatest  scarcity.  What  the 
riparian  proprietor  is  entitled  to  as  against  non-riparian  takers 
is  the  ordinary  and  usual  flow  of  the  stream.  There  is  no 
good  reason  for  saying  that  the  greatly  increased  flow  follow- 
ing the  annually  recurring  fall  of  rain  and  melting  of  snow 
in  the  region  about  the  head  of  the  stream  is  any  less  usual 
or  ordinary  than  the  much  diminished  flow  which  comes  after 
the  rains  and  the  melted  snows  have  run  off. 

"Perhaps  other  considerations  should  apply  where  a 
river,  in  times  of  heavy  flow,  runs  over  its  banks  in  such  man- 
ner that  large  volumes  of  water  leave  the  stream  and  spread 
over  adjoining  lands  to  an  indefinite  extent,  there  to  stagnate 
until  they  evaporate  or  are  absorbed  by  the  soil.  But  the 
evidence  of  respondent,  and  this  was  the  evidence  on  which 
the  court  below  acted,  fails  to  show  that  the  water  which 
defendant  seeks  to  divert  was  such  'vagrant  water.'  The 
evidence  of  respondent  was  to  the  effect  that  at  all  seasons 
the  water  of  the  Fresno  River,  even  though  overflowing  the 
banks  of  the  channel  in  which  it  flowed  during  the  dry 
season  formed  a  single  and  continuously  flowing  stream." 
(p.  63.) 

(From  opinion  of  Lorigan,  J.,  in  Department:) 

1 '  The  matter  was  practically  heard  upon  affidavits,  a  large 
number  of  which  were  filed  on  either  side,  and  those  upon 
the  part  of  the  plaintiff,  made  by  persons  who  had  observed 
conditions  of  said  Fresno  River  for  twenty  or  thirty  years, 
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show  *  *  *  that  none  of  the  water  which  overflows  is 
vagrant  or  becomes  lost  or  wasted,  but  flows  in  a  continuous 
body,  as  above  stated,  within  a  clearly  defined  channel,  and 
so  continues  until  the  volume  of  water  coming  down  the 
stream  commences  to  lower,  when  the  overflow  waters  recede 
back  into  the  main  channel  of  the  river  and  flow  on  with  the 
rest  of  the  water;  that  this  overflow  is  practically  of  annual 
occurrence,  and  may  be  and  is  anticipated  in  every  season  of 
ordinary  rainfall  within  the  watershed  of  the  Fresno  River 
and  fails  to  occur  only  in  seasons  of  drouth  or  exceptionally 
light    rainfall. 

"Upon  this  showing  it  cannot  be  said  that  a  flow  of  water, 
occurring  as  these  waters  are  shown  to  occur,  constitutes  an 
extraordinary  and  unusual  flow.  In  fact,  their  occurrence  is 
usual  and  ordinary.  It  appears  that  they  occur  practically 
every  year  and  are  reasonably  expected  to  do  so,  and  an 
extraordinary  condition  of  the  seasons  is  presented  when  they 
do  not  occur;  they  are  practically  of  annual  occurrence  and 
last  for  several  months.  They  are  not  waters  gathered  into 
the  stream  as  the  result  of  occasional  and  unusual  freshets, 
but  are  waters  which  on  account  of  climatic  conditions  pre- 
vailing in  the  region  where  the  Fresno  River  has  its  source 
are  usually  expected  to  occur,  do  occur,  and  only  fail  to  do 
so  when  ordinary  climatic  conditions  are  extraordinary — 
when  a  season  of  drouth  prevails. 

"As  to  such  waters,  it  is  said  in  Gould  on  Waters,  Section 
211.  'Ordinary  rainfalls  are  such  as  are  not  unprecedented  or 
extraordinary ;  and  hence  floods  and  freshets  which  habitually 
occur  and  recur  again,  though  at  irregular  and  infrequent 
intervals,  are  not  extraordinary  and  unprecedented.  It  has 
been  well  said  that  'freshets  are  regarded  as  ordinary  which 
are  well  known  to  occur  in  the  stream  occasionally  through  a 
period  of  years  though  at  no  regular  intervals.'  Heilbron  v. 
Fowler  Switch  Canal  Co.,  75  Cal.  426,  7  Am.  St.  Rep.  183, 
17  Pac.  535;  Cairo  Railway  Co.  v.  Brevoort,  62  Fed.  129; 
California  T.  &  A.  Co.  v.  Enterprise  C.  &  L.  Co.,  127  Fed. 
741."     (pp.  75,  76-7). 
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"In  the  present  case  the  storm  and  freshet  waters  are  not 
something  distinct  and  separate  from  the  ordinary  waters 
of  the  Fresno  River.  As  a  fact,  and  under  the  authorities, 
being  annually  recurring  floods  and  freshets,  flowing  in  a 
clearly  defined  channel,  they  constitute  a  part  of  the  ordi- 
nary flow  of  the  waters  of  such  rivers."     (p.  79) 

Miller  v.  Bay  Cities  Water  Company,  157  Cal.  256,  280, 
281;  107  Pac.  115. 

"There  can  be  no  question  but  that  an  appropriator  of 
water  may  divert  for  use  to  any  point  beyond  the  water- 
shed any  portion  of  the  waters  of  a  stream  which  can 
serve  no  useful  purpose  either  to  the  riparian  owners,  or,  in 
the  instant  case,  any  waters  of  the  Coyote  River  which 
might  serve  no  such  purposes  in  supplying  the  underground 
stratum  of  plaintiff  or  which  are  in  excess  of  the  quantity 
necessary  for  that  purpose.  (Fifield  v.  Spring  Valley  Water 
Works,  130  Cal.  552,  62  Pac.  1054.) 

"But  it  is  quite  obvious  that  merely  because  waters  are 
flood  or  storm  waters  of  a  stream — that  is,  on  account  of 
unusual  rains  the  waters  of  a  stream  are  increased  beyond 
the  normal  flow — that  these  flood  or  storm  waters  are  not, 
therefore,  surplus  waters  of  the  stream  which  serve  no 
useful  purpose  and  are  subject  to  appropriation.  What 
are  called  the  storm  waters  of  the  Coyote  River  are  not 
waters  which  are  precipitated  over  the  lower  gorge  only 
in  occasional  seasons.  They  are  generally  of  annual  occur- 
rence and  flow  at  great  height  and  breadth  over  the  deep 
porous  gravel  beds  below  the  lower  gorge,  although  they 
last  but  a  short  time.  They  are  confined  to  the  general 
channel  of  the  stream  as  the  banks  of  the  Coyote  River 
are  of  great  height,  in  some  places  as  high  as  38  feet,  and 
within  the  memory  of  man,  no  overflow  of  the  river  until 
it  gets  to  the  low  land  near  the  bay,  has  ever  been  known. 
But  even  if  these  storms  are  of  short  duration  and  the 
waters  are  precipitated  with  great  rapidity  into  the  bay, 
they  cannot  be  said  for  that  reason  alone  to  be  waste 
waters  or  subject  to  appropriation.     They   are   only   waste 


1003 

waters  ami  capable  of  appropriation  as  such  if  they  serve 
no  useful  purpose  as  storm  waters.  *  *  *  There  are  some 
years  when  there  are  no  flood  waters  at  all,  and  years 
when  such  floods  as  come  are  comparatively  small,  and 
there  are  also  dry  years  occasioned  through  less  than  the 
ordinary  rainfall.  In  every  year  when  there  are  no  floods 
and  in  every  dry  year  the  waters  in  these  gravels  suffer 
additional  depletion  on  account  of  the  extent  of  the  drafts 
for  irrigation  which  are  necessarily  made  upon  them  to 
meet  the  deficiency  in  the  rainfall,  and  this  depletion  is 
only  partially  restored  by  the  flood  waters  of  subsequent 
years." 

Gallatin    v.    Coming   Irrigation   Co.,   163    Cal.   405,   413; 
126    Pac.    864. 

"These  decisions  |  referring  to  prior  California  cases]  in 
effect  establish  the  jusl  rule  that  flood  waters  which  are  of 
I  stai  to  the  riparian  owner  or  to  his  land,  and 

are  not  used  by  him,  may  be  taken  at  will  by  any  person 
who  can  lawfully  gain  access  to  the  stream,  and  conducted 
to  lands  not  riparian,  and  even  beyond  the  watershed,  with- 
out the  consent  of  the  riparian  owner  and  without  compen- 
sation to  him.  They  are  not  a  part  of  the  flow  of  the 
stream  which  constitutes  'parcel'  of  his  land,  within  the 
meaning  of  the  law  of  riparian  rights. 

"This  rule  does  not  conflict  with  the  decision  in  the  Bay 
Cities  and  Miller  &  Lux  cases  first  above  cited.  In  those 
cases  the  water  in  question,  although  in  a  sense  high  water, 
or  flood  water,  was  nevertheless  a  part  of  the  regular  and 
useful  flow  of  the  stream  for  a  considerable  part  of  each 
year  and  at  a  time  when  such  flow  was  of  substantial  use 
and  benefit  to  the  riparian  lands,  or  the  flow  of  such  waters 
in  their  accustomed  place  was  necessary  to  the  gathering  of 
water  in  subterranean  strata  from  which  the  owners  of 
overlying  land  were  entitled  to  take  it." 

California    Pastoral    &    Agricultural    Co.    v.    Enterprise 

Canal  &  Land  Co.,  127  Fed.  741,  743: 
(From   opinion  of  Wellborn,  J.,   on  motion  for  prelimi- 
nary injunction). 
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''Storm  and  freshet  waters,  which  any  person  who  can 
may  impound  and  use,  are  'such  waters  as  flow  down  a 
stream  during  and  after  a  rain  storm,  and  which  are  in 
excess  of  the  ordinary  flow. '  Fifield  v.  Spring  Valley 
Water  Works,  130  Gal.  552,  62  Pac.  1054.  I  am  of  opinion, 
from  the  evidence  submitted  on  this  hearing,  that  the  waters 
which  the  canal  and  dam  in  controversy  in  this  suit  were 
intended  to  divert,  and  are  capable  of  diverting,  do  not 
fall  within  said  definition,  but  are  a  flow  which  comes  every 
year  and  lasts  for  three  or  four  months.  On  this  point, 
and  speaking  of  conditions  almost  precisely  similar  to  those 
here  presented,  the  Supreme  Court  of  the  state  has  said: 

"  'Nor  can  that  flow  be  said  to  be  an  extraordinary 
flood  which  can  be  counted  upon  as  certain  to  occur  an- 
nually and  to  continue  for  months.  The  defendant  has  no 
reservoir  to  retain  the  surplus  waters  of  casual  and  unusual 
freshets,  and  its  works  would  be  of  little  value  if  its  depend- 
ence were  only  upon  such  waters.'  Heilbron  v.  Canal  Co., 
75  Cal.  432,  17  Pac.  535;  7  Am.  St.  Rep.  183." 

And  while  we  are  on  this  subject  I  have  a  very  distinct  recol- 
lection that  the  Supreme  Court  years  ago  in  a  suit  to  which,  as 
I  recall  it,  Miller  &  Lux  were  parties,  the  plaintiff  being  a  man 
named  Stevenson,  it  was  held  that  Stevenson,  who  was  a  lower 
riparian  proprietor  had  the  right  to  what  the  defendants  in  this 
case  call  flood  or  wild  waters  in  order  to  overflow  his  lands  on  the 
stream  and  create  wild  feed.  I  think  my  recollection  is  correct 
about  that   case. 

MR.  SEARLS :  Do  you  cite  the  Gallatin-Corning  case  as  sup- 
porting your  theory? 

MR.  McCUTCHEN :     Yes,  the  principle  of  it. 

MR.  SEARLS :     It  is  directly  against  you. 

MR.  McCUTCHEN:     I   think   not. 

If  defendants  intended  to  claim  that  any  of  the  water  which 
the  plaintiff  diverts  from  the  Peninsula  could  not  be  appropriated 
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because  it  was  wild  or  flood  or  unusual  water,  or  for  auy  other 
reason,  the  burden  was  upon  them  to  show  it;  and  we  may  well 
content  ourselves  with  the  suggestion  that  they  have  not 
shown  it. 

I  do  not  overlook  what  Lee  had  to  say  on  this  subject, 
both  on  direct  and  cross-examination,  and  I  quote  as  follows 
from   his   cross-examination : 

(9733)  "Q.  You  have  testified  also  that  a  large  part  of  the 
flow  of  San  Mateo  Creek,  that  is,  the  total  flow  of  San  Mateo  Creek 
was  in  the  shape  of  wild  waters  or  flood  waters;  do  you  mean  by 
that,  waters  to  which  the  riparian  owner  has  no  right  ? 

"A.  That  matter  is  of  course  more  or  less  a  legal  one;  what  I 
have  had  in  mind  was  the  physical  fact  that  the  large  part  of 
the  flow  of  the  stream — taken  the  year  round — this  water  during 
storm  periods  is  flood  water  and  it  is  wild  and  is  not  subject  to 
diversion  and  control  by  the  ordinary  means  which  the  riparian 
owner  would  have  at  his  command;  it  is  not  water  which  he  could 
put    to   use. 

"Q.  Have  you  any  means  of  computing  what  we  may  call 
the  normal  stream  flow  in  the  summer  time  of  San  Mateo  Creek? 

"A.  All  the  information  which  I  have  is  that  which  I  stated 
yesterday,  the  measurement  of  Mr.  Schussler  which  was  made  at 
Crystal  Springs  in  the  low  water  flow  period,  according  to  his 
statement;  this  together  with  my  general  knowledge  of  streams 
of  that  character. 

(9734)  "Q.  What  was  that  figure?  I  don't  happen  to  re- 
member it. 

"A.  His  statement  was  in  round  numbers,  if  I  remember 
rightly,  about  a  million  gallons  a  day,  or  somewhere  in  that 
vicinity;  I  don't  recall  exactly." 

I  cannot  refrain  from  again  suggesting  here,  however,  that 
the  claim  that  our  water  rights  on  the  Peninsula,  as  such,  do 
not  mean  and  include  the  right  to  divert  19  or  19y2  million 
gallons  per  day,  leaves  Lee  in  the  air  and  makes  it  impossible  to 
tell  to  what  his  cost  records  are  to  be  applied. 
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That  situation  will  be  further  emphasized  by  additional  quota- 
tion from  his  testimony. 

(9949)  "Q.  Then  that  amounts  to  an  admission,  does  it  not, 
on  your  part,  that  you  cannot  fix  the  value  of  these  water  rights, 
as  a  whole,  independently  of  the  land  from  which  they  are 
recovered? 

"A.  As  I  have  shown,  several  times,  and  stated  in  my  third 
memorandum,  the  value  of  these  water  rights  as  ascertained  alone 
and  independently  of  any  lands  and  structures  is  a  value  much  less 
than  the  original  cost,  and  therefore  to  adopt  such  a  value  in  this 
instance  would  be  manifestly  unfair  and  unjust  to  the  company." 

(9885)  "Q.  In  determining  the  value  of  the  water  which  the 
company  has  the  right  to  divert,  have  you  drawn  a  distinction 
between  water  that  comes  down  as  the  result  of  torrential  rainfall 
in  the  winter  and  water  which  flows  normally  in  the  summer? 

"A.     This   has   been   taken 

"Q.  (Intg.)  I  would  like  to  have  you  answer  that  'Yes'  or 
'No',   if  you  will,   please,   and  then  make  your   explanation. 

"A.  By  the  method  I  have  used,  I  don't  see  that  I  can  answer 
that  direct. 

"Q.  Just  leave  your  method  out  of  consideration.  I  am  asking 
you  a  fact,  not  a  method.  I  asked  you  whether  in  arriving  at 
the  value  of  the  right  to  divert  this  water  you  have  drawn  any 
distinction  between  the  storm  waters,  so  to  speak,  and  the  normal 
flow,  so  to  speak. 

"A.  I  do  not  think  I  have  as  such ;  but  it  is  hard  to  give  a  flat 
answer  on  that  subject;  I  do  not  think  I  have  made  such  a 
distinction. 

"Q.     Aren't  you  sure  you  have  not? 

"A.  Of  course,  in  the  consideration  of  the  value  of  the 
water   in   use,   taking   Alameda   Creek,   for   instance 

"Q.  No,  I  do  not  want  to  get  to  Alameda  Creek.  I  want  to 
stay  over  here   on  this  side. 
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"A.     I  had  in  mind  drawing  a  distinction  between  the  two. 

"Q.  I  think  we  can  get  to  what  we  are  driving  at  by  con- 
fining ourselves  to  the  Peninsula  for  the  time  being. 

"A.  In  the  valuation  as  I  have  made  it,  I  do  not  think  I 
have  made  any  such  segregation  between  summer  flow  of  water 
and  flood  flow  of  water. 

(9886)  "Q.  Wouldn't  it  be  absolutely  illogical  and  inde- 
fensible to  attempt  anything  of  that  kind?     ###**** 

"A  As  far  as  the  effort  on  my  part  from  the  standpoint  of 
an  engineer  is  concerned,  and  by  the  method  I  have  used,  I  think 
it  would   be." 

The  witness  having  said  the  company  owned  the  land  within 
the  reservoir  site  at  the  time  of  the  construction  of  the  reservoir, 
I  asked  him  the  question : 

(9887)  "Q.     Which    reservoir? 

"A.     The  upper  Crystal  Springs  reservoir. 

"Q.  Well,  it  could  not  have  converted  that  into  a  reservoir 
unless  it  owned  the  land,  could  it? 

"A.  And  any  value  which  there  might  be  ascribable  with 
reference  to  the  right  to  store  at  that  point,  I  considered  as  em- 
braced Within  the  value  of  the  land  acquired. 

"Q.     You  did  actually  consider  that  phase  of  the  question  then? 

"A.     As  regards  the  flood  waters. 

"Q.  You  have  said,  after  quite  mature  deliberation,  haven't 
you,  that  you  did  not  draw  any  distinction  between  flood  water 
and  normal  flow? 

"A.  Well,  I  misunderstood  the  question,  then;  I  had  in  mind 
I  was  considering  the  valuation  as  a  whole. 

"Q.  Did  you  draw  any  distinction  between  flood  water  and 
normal  flow  in  fixing  the  value  of  these  water  rights? 

"A.  Yes,  in  instances  where  storage  was  undertaken,  and  the 
lands  at  the  storage  site  or  above  were  owned  by  the  company,  I 
considered  in  those  instances  that  any  value  attaching  to  such 
rights  was  included  in  the  value  of  lands  and  storage  structures 
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of  the  lands  above,  in  the  water  shed,  and  of  the  reservoir  site 
and  the  storage  structures. 

"Q.  Now,  are  you  quite  satisfied  with  that  answer,  Mr.  Lee? 
I  would  like  to  have  the  reporter  read  it  to  you  and  see  if 
you  are. 

(Answer  read.) 

"A.     Plus   the   cost   of   riparian   rights   below   that   point. 

(9889)  "Q.  Would  you  not,  if  you  were  engaged  in  the  busi- 
ness of  gathering  water  on  the  Peninsula,  be  very  glad  to  build  a 
reservoir  of  almost  any  size,  if  you  could  be  assured  that  at 
flood  season  you  could  fill  it  in  90  days? 

"A.     If  the  market  was  assured  for  that  water. 

"Q.  If  the  market  was  assured.  Do  you  think  the  time  will 
ever  come  when  the  floods  will  be  so  great  on  the  Peninsula  that 
there  will  not  be  a  market  in  San  Francisco  for  the  water? 

"A.     No,   I  think  not. 

"Q.  Well,  then,  putting  those  two  answers  together,  it  is  your 
opinion  as  an  engineer  that,  looking  at  it  from  the  standpoint 
of  a  water  company,  the  flood  flow  is  of  much  more  value  than 
the  normal  flow? 

"A.  Is  much  more  value  in  the  gross,  that  is  the  gross  water 
right  value. 

"Q.     How  about  per  million  gallons? 

"A.  And  the  gross  value  per  million  gallons,  but  when  the 
cost  of  development  of  flood  water  per  million  gallons  is  deducted 
from  the  gross  value  per  million  gallons,  then  a  net  value  very 
much  less  is  arrived  at  for  the  right  to  develop  flood  waters  than 
the  normal  flow  waters. 

"Q.  Are  you  considering  a  supposititious  case,  or  are  you 
considering  the  case  as  it  exists  on  the  Peninsula? 

"A.  I  am  considering  the  case  as  it  exists  on  the  Peninsula, 
where  storage  is  expensive;  in  fact,  any  over  year's  shortage  in 
this  part  of  the  state  is  expensive. 

(9890)  "Q.     Taking    into    consideration    what    you    know    of 
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the  Peninsula,  and  what  you  know  of  the  need  for  water  near  the 
Peninsula,  and  what  you  know  of  weather  conditions  on  the  Penin- 
sula, dt)  you  say  the  righl  to  hold  back  the  flood  water  is  not  more 
valuable  than  the  right  to  hold  back  the  summer  flow,  per  million 
gallons,   I   mean? 

"A.  As  I  consider  as  a  unit  water  right  value,  exclusive  of 
every  other  element,  structures  and  lands  and  everything  else,  I 
consider  that  the  value  to  hold  back  the  flood  flow  is  less  than 
the  normal  stream  flow ;  I  am  not  considering  the  gross  value 
including  lands  and  structures,  but  the  net  value. 

(9891)  "Q.  Well,  one  engaged  in  the  business  of  selling 
water,  and  in  order  to  sell  it  also  engaged  in  the  business  of 
impounding  water  on  the  Peninsula,  desires  volume,  does  he  not, 
in  order  to  enable  him  to  carry  on  his  business  successfully? 

"A.     Certainly. 

"Q.     Now.  it  is  flood  flow  that  will  give  you  volume,  is  it  not? 

"A.     Certainly. 

"Q.  Isn't  it  a  fact  that  in  your  opinion  you  could  almost 
afford  to  leave  the  summer  flow  go  by  if  you  could  get  the  flood 
flow    regularly  ? 

"A.  Considering  the  San  Mateo  Creek  for  practical  purposes, 
that  is  the  case. 

"Q.  Why  then  do  you  say  that  the  right  to  take  the  flood  flow 
per  million  gallons  is  of  less  value  than  the  right  to  take  the 
summer  flow  per  million  gallons? 

"A.     I  do  not  think  I  said  that;  at  least,  I  did  not  intend  to. 

"Q.     Is  it  worth  more  or  less  now? 

"A.  The  net  value  of  that  water  in  use,  of  the  yield  of  those 
rights  in  use,  in  my  opinion  is  less  where  storage  is  necessary 
than  in  the  case  of  natural  summer  flow  water,  both  considered 
per  million  gallons  per  day. 

"Q.  Have  you  not  said  a  number  times  in  your  opinion  you 
could  not  avail  of  the  summer  flow  unless  you  had  storage? 

"A.     The  winter  flow  I  said,  not  the  summer  flow. 
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"Q.  You  could  avail  of  the  summer  flow  without  storage, 
could  you? 

"A.  Yes,  to  what  extent  there  is  summer  flow,  it  could  be  made 
available  without  storage. 

"Q.     What  is  the  summer  flow  as  you  determined  it? 

"A.  Somewhere  in  the  neighborhood  of  a  million  or  a  million 
and  a  quarter  gallons  a  day. 

"Q.  You  think  that  could  be  availed  of  practically,  I  mean 
(9892)    without   any   storage? 

"A.     With   very  little  storage   at  the   diversion  point. 

"Q.     For  use  in   San  Francisco? 

"A.     Yes,  with  very  small  storage  at  the  diversion  point. 

"Q.  Would  you  advise  anybody  to  engage  in  the  business  of 
conveying  that  water  to  San  Francisco  unless  he  had  storage  so 
that  he   could  impound  much  more?      A.     No. 

"Q.  Why  then  it  is  more  valuable  than  the  right  to  store  the 
flood  flow? 

"A.  For  the  reason  I  have  explained  before,  there  are  large 
expenditures  necessary  for  structures  and  lands,  if  storage  of  the 
winter  flow  is  undertaken;  and  although  the  gross  value  of  the 
right  to  store  the  winter  flow  is  greater  than  the  right  to  store 
the  summer  flow,  yet  when  the  cost  of  these  structures  and  lands 
is   deducted  the  net  is  very  much  less. 

"Q.  Just  one  or  two  more  questions  while  we  are  on  that  subject. 
You  say  that  the  cost  of  storage  is  so  great  that  in  your  opinion 
the  right  to  take  the  normal  flow  is  more  valuable  than  the 
right  to  take  flood  flow  per  million  gallons? 

"A.  I  say  that  the  net  value  of  the  yield  of  that  right  in  use 
is  more  valuable;  that  is,  the  net  value  of  the  right  to  take  summer 
flow  is  more  valuable  than  the  net  value  of  the  right  to  take  the 
flood  flow. 

"Q.     What  do  you  mean  by  the  net  value? 

"A.     After  the  cost  of  structures  and  lands  has  been  deducted. 

"Q.  You  could  not  construct  a  system,  that  is,  I  mean  com- 
mercially, for  the  conveyance  of  only  that  summer  flow,  could  you? 
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"A.     Not  for  the  supplying  of  San  Francisco. 

"Q.     The  game  would  not  be  worth  the  candle,  would  it? 

(9893)     "A.     Not  for  the  supply  of  San  Francisco. 

"Q.  So  that  without  that  winter  flow,  that  flood  flow,  the 
waters  of  that  stream  would  not  be  available  in  your  opinion  for 
use  in  San  Francisco?       A.     Not  for  practical  purposes,  no. 

"Q.  And  without  storage  you  could  not  avail  of  the  winter 
flow?       A.     No. 

"Q.  When  you  avail  of  the  winter  flow  by  storage,  you  can, 
by  the  same  works,  store  the  summer   flow,   can't  you? 

"A.  Why.  it  is  possible,  yes,  but  as  a  practical  matter,  I  should 
suppose  that  the  summer  flow  would  be  passed  right  on  through 
to  the  transmission  system  and  be  used. 

"Q.  It  certainly  would  not  be  any  drawback  to  let  it  run  into 
a  reservoir  first  and  then  run  out,  would  it?      A.     No. 

"Q.  Now  then,  will  you  be  good  enough  to  state  again  what 
you  mean  by  saying  the  net  value  of  the  summer  flow  would  be 
greater  than  the  net  value  of  the  storm  flow? 

"A.  This  is  what  I  have  in  view;  the  value  of  the  yield  per 
million  gallons  of  a  right  is  worth  a  sum  of  money;  the  value  to 
the  owner  of  such  a  right  that  he  could  put  that  right  in  use  is 
worth  a  certain  sum;  that  I  should  say  is  a  gross  value  and  is 
irrespective  of  whether  the  water  is  summer  flow  or  winter  flow; 
it  is  just  its  yield ;  if  a  company  proposing  to  go  into  that 
business  of  supplying  water  to  a  community,  we  will  say,  has  the 
choice  of  a  continued  flow  as  distinguished  from  a  flow  which 
must  be  stored  before  it  can  be  made  available  as  a  continuous 
flow,  there  is  no  question  but  what  the  stream  which  has  a  con- 
tinued flow  would  be  chosen  by  that  company;  the  value  of  a 
continued  yield  in  use  is  the  same  in  the  two  instances,  the  gross 
value,  but  in  one  instance  the  company  (9894)  would  have  to 
undertake  large  expenditures  for  lands  and  structures  where  in 
the  other  instance  it  would  not." 
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(9954)  "Q.  Are  you  unable  to  state  by  resorting  to  your  cost 
method  what  the  value  of  the  right  to  divert  19,000,000  gallons 
of  water  daily  from  the  Peninsula  source  is? 

"A.  I  think  by  taking  the  cost  method,  I  have  reached  the 
nearest  approach  to  the  value  of  these  rights  in  the  use  to  which 
they  are  put  which  can  be  obtained. 

(Question  repeated.) 

"A.  Yes,  I  do  not  see  how  the  amount  can  be  split  and 
ascribed  specifically  by  the  adoption  of  that  method  as  I  have 
used  it. 

"Q.     That  is  to  say,  you  are  unable  to  state  what  its  value  is? 

"A.  I  am  unable  to  state  for  that  specific  quantity  of  water — 
what  the  value  of  that  specific  amount  is. 

"Q.  What  is  the  value  of  the  Spring  Valley  Company's  right 
to  divert  the  water  which  it  does  divert  and  has  for  years  diverted 
from   Peninsula  sources? 

"A.  That  value  as  separate  from  land  and  structures  is  con- 
tained in  the  total  of  my  valuation  as  determined  by  the  original 
cost  method. 

(9955)  "Q.  I  asked  you  what  the  value  was.  I  think  the 
witness  ought  to  answer  my  question. 

"THE  MASTER:     You  want  an  answer  in  money? 

"MR.  McCUTCHEN:     Yes. 

"A.     I  do  not  see  that  I   can  state  it  by  that. 

"Q.  Then  you  do  not  know  what  the  value  of  that  right  is, 
the  right  of  the  company  to  divert  the  water  which  it  does  divert 
from  Peninsula  sources? 

"A.  Yes,  I  know  this  regarding  it,  that  the  net  value  of  that 
right  is  less  than  the  amount  I  have  ascribed  as  the  value. 

"Q.     "What  amount  have  you  ascribed  as  the  value? 

"A.     It  involves  some  computation. 

"Q.  Let  us  have  these  computations.  Are  you  ready  to  give 
us  them? 
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"A.  After  further  thought  I  do  not  see  how  I  could  make  such 
a  segregation. 

"Q.  You  find  yourself  then  absolutely  unable  after  several 
months  consideration  to  express  any  opinion  as  to  the  value  of 
the  company's  rights  on  the  Peninsula? 

"A.     Yes,  I  have  not  given  consideration  to  the  separate  items 

in  that  way." 

***** 

(9956)  "Q.  You  have  some  doubt  then  whether  it  is  worth 
$400,000 ? 

"A.  I  have  not  the  least  conception  of  it  at  the  present 
moment ;  I  could  give  the  matter  study  and  possibly  be  a  little 
more  definite,   but   at  the  present   moment  I   could  not  state. 

"Q.  How  much  time  do  you  think  would  be  required  for  you 
to  express  an  opinion  as  to  whether  it  was  worth  $400,000?  Could 
it  be  by  tomorrow  morning? 

"A.  I  might  be  able  to;  I  would  have  to  study  the  matter 
over. ' ' 

***** 

(9958)  i4Q.  Mr.  Lee,  have  you  an  answer  now  to  Mr.  Mc- 
Cutchen's  question  that  he  asked  you  last  night? 

"A.  I  thought  over  the  matter.  It  seems  to  me  the  ques- 
tion is  not  susceptible  of  answer  by  the  original  cost  method  under 
the  conditions  under  which  the  company  acquired  its  rights,  for  the 
reason  that  they  were  acquired  by  the  acquisition  of  lands  and 
the  building  of  structures  and  the  acquisition  of  riparian  rights. 
By  the  market  value  method  (9959),  however,  a  value  irrespective 
of  lands  and  structures  may  be  applied,  and  it  is  my  opinion  that 
that  value,  based  on  the  market  value  in  the  community,  is  $8,000 
per  million  gallons  a  day,   or  as  applied  to  19  million  gallons,  it 

would  be  $162,000." 

***** 

(9874)  "Q.  Is  that  what  we  are  to  understand  by  your  testi- 
mony, that  if  the  water  right  values  have  otherwise  been  taken 
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care  of  by  some  witness  in  his  testimony  in  this  case  that  they 
are  not  included  in  your  estimate  of  value? 

"A.  In  certain  instances  lands  acquired  by  the  company  riparian 
to  streams  below  points  of  diversion  have  been  listed  as  I  under- 
stand it  in  the  city's  appraisal  as  lands  in  use,  and  in  such 
instances,  as  I  understand  it,  the  value  of  the  land  has  been  based 
upon  its  value  with  what  value  might  be  ascribed  to  riparian  rights 
included." 

#     #     #     #     # 

(9915)  "Q.  You  remember  when  Crystal  Springs  dam  was 
completed  and  water  impounded  there,  do  you? 

"A.     I  think  it  was  in  1886  or  1887. 

"Q.     It  was  a  little  later  than  that;  it  was  about    '90. 

"A.     1890. 

"Q.  Were  these  rights  worth  in  '90  what  had  been  paid  for 
them?     (9916)       A.     I  think   so. 

"Q.  Were  those  of  them  that  had  actually  been  purchased  for 
the  prices  which  you  find  to  have  been  paid  worth  at  that  time 
what  had  been   paid  for  them? 

"A.     I  see  no  difference  in  the  two  questions. 

"Q.  Are  you  in  doubt  now  as  to  whether  the  moneys  which 
you  find  to  have  been  paid  for  water  rights  on  the  Peninsula 
covered  all  of  the  water  rights  which  the  company  has  availed  of 
since    '90? 

"A.  With  reference  to  the  San  Mateo  stream  and  tributaries 
I    am   not    in    doubt. 

"Q.  That  is  to  say,  you  are  certain  that  the  purchases  of  rights 
on  the  San  Mateo  included  all  of  the  rights  on  the  San  Mateo  of 
which  the  company  has  since  availed  itself  and  that  the  company 
had  not  acquired  any  prescriptive  rights? 

"A.  Any  prescriptive  rights  that  might  have  been  acquired 
there,  as  I  understand  it,  were  reabsorbed  by  the  lands — I  should 
say  first:  any  prescriptive  rights  which  the  company  may  have 
acquired  there  would  be  with  respect  to  the  lands  which  they  later 
acquired  so  that  the  lands  would  have  reabsorbed  that  value. 
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"Q.  That  is  to  say,  if  the  company  had  acquired  as  against 
certain  lands  the  absolute  right  to  make  a  diversion  of  a  certain 
quantity  of  water  from  that  stream  that  right  would  have  ceased 
to  have  value  as  soon  as  the  company  purchased  those  lands 
as  against   which  it  had  acquired  such  a  right? 

"A.  Yes,  as  I  understand  it;  the  purchase  of  a  right  from  the 
owner  of  riparian  lands  consists  in  obtaining  from  him  the  permit 
to  divert  the  water  from  the  stream  which  passes  through  his  land 
and  does  not  buy  from  him  a  right  to  use  water  for  the  reason  that 
his  right  does  not  extend  beyond  his  land;  he  can  (9917)  only  use 
the  water  on  his  land;  and  when  such  a  right  is  acquired  by 
prescription  without  payment  and  the  land  is  later  acquired  by 
the  company  or  individuals  who  obtain  this  prescriptive  right  as 
against  the  land,  it  is  my  understanding  that  any  value  of  such 
prescription  is  absorbed  in  the  value  of  the  land." 
#     #     #     *     # 

(9920)  "Q.  Then  your  valuation  does  not  include  all  of  the 
water  rights  but  includes  that  portion  of  them  that  was  acquired 
independently  of  the  purchase  of  lands? 

"A.     In   that   particular   instance   there    of   the   upper    Crystal 

Springs  reservoir  that  is  true;  the  other  element  however  being 

included  in  the  land  valuation." 

***** 

(9921)  "Q.  Now,  do  you  think  it  is  logical  to  say  that  if  a 
certain  sum  had  been  paid  for  the  right  to  divert  as  against  these 
lands  between  the  two  dams  that  sum  so  paid  should  be  taken  into 
consideration  in  determining  the  value  of  the  water  rights,  but 
that  inasmuch  as  the  rights  had  been  acquired  by  prescription 
against  those  lands  and  was  just  as  valid  a  right  as  though 
acquired  by  purchase,  that  it  is  not  to  be  taken  into  consideration 
in  determining  the  value  of  water  rights? 

"A.     No,  I  do  not  think  that  to  be  logical. 

"Q.     Isn't  that  what  you  have  stated?      A.     Not  in  effect,  no. 
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"Q.  If  you  have  not  stated  it  in  effect  haven't  you  stated  it 
in  almost  those  words? 

"A.  I  have  said  that  this  value  is  taken  care  of  in  the  value 
of  the  land  as  its  value  has  been  determined  by  the  city 
appraisers,  and  that  in  a  total  valuation  of  the  property  this  value 
is    included. 

"Q.  Let  me  put  the  question  in  another  form:  Suppose  those 
rights  had  been  purchased  for  a  fixed  sum,  that  is,  the  rights 
against  the  lands  between  the  two  dams  and  these  lands  had 
afterwards  been  purchased  for  a  sum  to  be  used  for  reservoir 
lands,  would  the  sum  paid  for  water  rights  in  that  case  be  taken 
into  consideration  by  you  in  determining  the  value  of  water 
rights  ?      A.     Yes. 

"Q.    It  would  be?      A.     Yes. 

"Q.  But  inasmuch  as  the  same  rights,  that  is,  the  rights  to 
divert  the  water  was  acquired  by  adverse  use  as  against  the  land 
between  the  two  dams  and  the  land  between  the  two  dams  was 
subsequently  purchased  for  reservoir  purposes,  it  is  your  opinion 
as  an  engineer  that  those  water  rights  have  no  value? 

(9922)  "A.  Absolutely  no.  I  say  that  the  value  is  included 
in  the  value  of  the  lands  as  appraised  by  the  city. 

"Q.  You  heard  Mr.  Searls  suggest  a  moment  ago  that  was 
probably  taken  into  consideration  and  cut  off  the  price  of  the 
lands  when  the  company  made  the  purchase  for  reservoir  purposes, 
didn't  you? 

"A.  I  do  not  recall  that  that  was  the  drift  of  the  conversation; 
my  understanding  has  always  been  that  the  value  of  those  lands, 
as  fixed  by  the  city  appraisers  has  been  inclusive  of  any  value 
which  would  attach  to  them  because  of  the  water. 

"Q.  We  are  just  going  around  in  a  circle.  I  have  asked  you 
to  tell  the  value  independently  of  the  city's  experts  on  other 
branches  of  the  case;  they  were  not  called  for  the  purpose  of 
advising  the  court  on  water  rights.  Now,  suppose  the  city  had 
not  testified  or  had  not  shown  or  attempted  to  show  through  its 
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experts  on  other  branches  of  the  ease  that  the  value  of  the  land 
included  the  value  of  the  water  rights:  what  would  your  opinion 
be  as  to  the  value  of  the  water  rights?  Would  it  be  different  from 
the  one  you  had  expressed? 

"A.  By  the  method  1  have  used  this  value  of  the  water  rights 
would  be  greater  than  what  I  have  ascribed  to  them  by  the 
amount  which  is  now  represented  within  the  value  of  the  land  due 
to  the  waters  being  available  to  the  land. 

"Q.  In  other  words,  the  gross  value  which  you  have  stated 
does  not  represent  the  gross  value  of  the  right  to  take  from  that 
source  the  quantity  of  wrater  which  the  company  is  taking? 

"MR.  SEARLS:  I  object  to  further  cross-examination  on  this 
line  your  Honor,  on  the  ground  that  it  is  going  around  in  a  circle; 
I  think  the  issues  are  clearly  defined  between  the  parties  on  this 
point;  I  do  not  think  it  is  going  to  add  anything  to  it. 

(9923)     "THE  MASTER:     The   objection   is   overruled. 

"A.  I  do  not  have  clearly  in  mind  what  you  mean  by  gross 
value.  The  riparian  rights  of  the  owner  of  land  on  the  stream  is 
one  thing  and  the  appropriation  right,  the  right  to  divert  from  a 
flowing  stream  and  use  the  water  is  another  and  entirely  different 
thing.     We   have  been  talking  of  riparian   rights. 

"Q.  No,  I  have  not  been  talking  of  riparian  rights  except 
incidentally?       A.     I  have. 

"Q.  I  have  been  talking  of  the  right  to  take  all  of  the  water 
from  that  watershed  which  the  company  is  taking,  and  I  ask  you 
if  it  does  not  inevitably  follow  from  your  statement  that  that 
right  may  be  very  very  much  greater  than  and  is  undoubtedly 
somewrhat  greater  than  the  figures  which  you  have  placed  upon  that 
right? 

"A.  As  I  have  said  over  and  over  again  the  gross  value  of 
the  rights  in  use  is  much  greater  than  the  value  which  I  ascribe 
to  them,  but  that  is  inclusive  of  cost  of  structures  and  lands  and 
other  elements. 

"Q.     In   other  words,   the   amount  expended  by  the   company 
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which  you  have  taken  as  the  value  of  water  rights  on  the  Peninsula 
did  not  give  the  company  the  right  to  divert  all  the  water  which 
it  is  now  diverting  by  and  through  that  system? 

"A.     Yes,  I  think  it  did." 

#  #     #     #     * 

(9924)  "Q.  Does  the  company  actually  divert  and  use  any  of 
the  flow  from  the  Peninsula  by  virtue  of  the  ownership  of  land 
which  it  has  purchased? 

"A.  Yes,  the  water  which  is  stored  and  diverted  from  reser- 
voirs is  so  stored  and  diverted  by  reason  of  the  ownership  of  the 
lands  surrounding  and  above    (9925)    the  reservoir,  as  well  as  the 

acquisition  of  the  riparian  rights  below." 

#  #     #     *     * 

(9926)  "Q.  Then,  to  the  extent  to  which  it  was  enabled  to 
store  flood  waters  in  reservoirs  which  it  built,  it  did  not  pay  any- 
thing for  the  right,  other  than  the  purchase  price  of  the  lands 
which  were  incorporated  in  the  reservoir? 

"A.  It  expended  considerable  sums  of  money  for  the  construc- 
tion of  the  structures  necessary  to  develop  that  water  and  make 
it  available. 

"Q.  Those  structures  would  still  have  been  necessary,  whether 
it  had  paid  for  the  rights,  or  had  gotten  them  without  payment 
of  any  consideration,  would  they  not? 

"A.     The   structures  would  certainly  have   been  necessary  to 

develop  the  water." 

#  #     #     #     * 

(9943)  "MR.  McCUTCHEN:  You  are  not  willing,  Mr.  Lee, 
notwithstanding  your  inability  to  state  just  what  the  company  got 
in  these  purchases  that  you  have  used,  to  admit  that  there  is  a 
large  percentage  of  that  gross  water  right  which  is  not  covered 
by  your  valuation? 

"A.  I  admit  it  is  not  covered  by  my  valuation,  but  it  is  covered 
by  the  valuation  of  the  lands  and  structures  which  form  a  portion 
of  the  total  property." 
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(10097)  "Q.  You  stated,  on  page  9968  of  your  testimony, 
that  Mr.  Cranston  had  told  you  that  in  valuing  the  San  Mateo 
County  lands  he  and  Mr.  Smith  had  not  considered  the  value  of 
the  land  from  a  water  producing  standpoint  at  all ;  now,  irrespec- 
tive of  what  Mr.  Cranston  told  you  will  you  make  this  assumption, 
which  I  contend  is  born  out  by  the  record,  that  the  city  real 
state  appraisers  when  they  appraised  these  Peninsula  lands  ap- 
praised them  at  their  market  value,  that  is,  the  price  which  any 
person,  including  the  Spring  Valley  Water  Company,  could  buy 
the  land  for  on  the  date  of  the  appraisal,  December  31.  1913,  and 
having  bought  them  could  put  them  to  any  use  to  which  they 
desired  to  put  them,  and  that  they  would  acquire  for  that  price 
a  fee  title  to  the  land,  including  all  rights  appertaining  to  it, 
that  no  special  and  additional  value  over  the  market  value  of  the 
land  obtained  in  that  way  was  allowed  because  there  was  water  on 
it;  in  that  event,  and  in  making  that  assumption,  would  you  say 
as  an  engineer  that  an  additional  value  should  be  allowed  to  that 
land  for  water  rights  which  are  appurtenant  to  it  if  full  value  is 
allowed  for  all  riparian  rights  below  the  point  of  diversion? 

"A.  No,  I  do  not  think  that  special  value  should  be  allowed 
over  and  above  the  value  of  the  land  as  determined  in  this 
manner. 

"Q.  Would  you  say  that  the  value  of  the  land  because  of  its 
water-producing  capabilities  was  a  value  for  use  in  addition  to 
all  other  uses,  or  for  an  alternative  use? 

"A.  The  value  of  the  land  for  water-producing  purposes 
would  be  an  alternative  use;  the  land  is  actually  bought  and  sold 
at  its  general  market  value  for  all  purposes  to  which  it  may 
be  put  and  there  is  no  special  value  attached  to  these  (10098)  lands 
in  actual  instances  of  sale  because  of  water-producing  ability. 

"MR.  McCUTCHEN:  Q.  That  is,  you  mean  to  these  lands, 
or  to  any  lands? 

"A.  Lands  within  the  area  above  the  points  of  diversion  on 
the  Peninsula  sources. 
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(10098)  "MR.  SEARLS:  Q.  On  page  9969  of  the  transcript, 
Mr.  Lee,  you  made  a  statement  that  appears  to  be  directly  con- 
trary to  the  statements  you  had  previously  made  and  also  directly 
contradicts  the  statement  you  have  just  made;  it  was  to  the  effect 
that  the  real  estate  appraisers  did  not  include  any  value  in  the 
land  due  to  its  water-bearing  qualities.  What  do  you  now  say  is 
your  understanding  of  that  question? 

"MR.  McCUTCHEN:  Do  you  mean  his  understanding  of  the 
question   or  his  understanding   of  what   Mr.   Cranston  told  him? 

"MR.  SEARLS:  His  understanding  of  what  the  real  estate 
appraisers  did. 

"A.  My  understanding  of  what  the  real  estate  appraisers  did 
was  that  they  valued  the  land  for  all  purposes  to  which  it  might 
be  put  or  was  useful,  including  its  water-producing  ability.  In 
making  that  second  statement  I  had  in  mind  special  value  as 
attached  to  water-producing  ability." 
#     *     #     #     # 

(10,101)  MR.  McCUTCHEN:  Q.  Mr.  Lee,  you  stated  the 
other  day  that  it  was  your  understanding  that  the  real  estate 
experts  who  testified  on  behalf  of  the  city  had  no  knowledge 
whatever  of  the  value  of  property  for  its  ability  to  yield  water, 
did  you  not  ? 

"A.  Considered  as  a  special  element  of  value,  but  I  regard 
the  valuation  as  determined  by  the  real  estate  appraisers, 
namely,  its  value  for  all  purposes  (10102)  to  which  the  land 
might  be  put  as  including  value  which  attaches  to  the  land  because 
of  its  having  the  natural  rainfall  upon  it  or  any  other  natural 
feature   connected  with  the  land. 

"Q.  Do  you  think  that  land  might  be  peculiarly  available 
and   peculiarly   valuable  for  its   water  yield?      A.     No. 

"Q.     You  don't  think  that  could  be  possible? 

"A.  I  think  that  the  ordinary  market  value  of  land  for  all 
purposes  to  which  it  is  put  includes  the  rights  of  the  use  of  the 
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water  which  falls  upon  the  land,  as  well  as  the  right  to  cut  trees 
upon  the  land,  or  to  use  the  land  for  agricultural  or  other  purposes. 

"Q.  As  1  understand  you,  you  do  not  think  that  any  piece  of 
land  could  be  more  valuable  considered  for  its  water  yield  than 
for  any  other  purpose? 

"A.     Not  under  the  conditions  on  the  Peninsula. 

"Q.  I  am  not  speaking  of  conditions  on  the  Peninsula;  I 
ask  you  generally  is  it  your  understanding  that  land  might  not 
be  very  much  more  valuable  for  its  ability  to  yield  water  than 
for  any  other  purpose  for  which   it   might  be  used? 

"A.  In  a  very  extreme  case  that  is  possible,  but  not  under  the 
conditions  on  the  Peninsula. 

"Q.  Do  you  know  anything  about  land  values  on  the  Penin- 
sula  for   general   purposes? 

"A.     Only  as  I  have  talked  with  the  real  estate  appraisers. 

"Q.  Suppose  you  had  talked  with  a  man  who  disclaimed 
any  ability  whatever  to  tell  the  value  of  land  for  water-producing 
purposes,  would  you  say  that  his  valuation  would  necessarily 
include  this  value  for  water  production? 

"A.     If  the  land  is  selling  in  the  community 

"Q.  Answer  my  question  'Yes'  or  'No',  and  then  make  your 
explanation. 

"A.  Yes,  if  his  value  was  the  value  of  the  land  for  all  purposes 
to  "vtfhich  it  can  be  put. 

"Q.  If  he  knows  nothing  about  its  value  for  water  production, 
how  can  he  tell  whether  it  can  be  put  to  a  valuable  use  for  that 
purpose? 

"A.  In  his  determination  of  the  market  value,  he  would  take 
that  into  consideration. 

"Q.     Whether  he  knew  anything  about  it  or  not? 

"A.     It  is  my  understanding 

"Q.     Now,  answer  my  question.       A.     Yes." 

Lee  claims  that  the  right  to  divert  flood  flow  is  based  upon 
the  ownership  of  reservoir  lands.    He  also  claims  that  all  prescrip- 


1022 

tive  rights,  both  to  flood  waters  and  normal  flow  were  reabsorbed, 
so  to  speak,  by  riparian  lands  against  which  those  rights  were 
acquired  and  which  lands  were  subsequently  purchased  by  the 
company;  that  is  to  say,  for  illustration:  We  acquired  by  prescrip- 
tive use  the  right  to  divert  approximately  six  million  gallons  a 
day  by  virtue  of  the  construction  of  the  San  Andreas  reservoir  and 
the  use  of  the  water  following  that  construction.  That  right  was 
good  as  against  all  riparian  lands  down  stream  from  the  point  of 
diversion.  There  was  no  need  for  us  to  buy  it  from  the  riparian 
proprietors  below  after  the  right  once  became  fixed  by  adverse 
use.  We  subsequently  purchased  riparian  lands  below  San  Andreas 
dam  and  riparian  rights  on  San  Mateo  Creek  between  Crystal 
Springs  concrete  dam  and  the  bay.  Lee  announces  that  when 
these  latter  purchases  were  made  the  prescriptive  right  which  we 
had  acquired  was  reabsorbed,  so  to  speak,  in  the  lands  and 
rights  which  we  purchased,  and  whereas  prior  to  the  purchase 
of  those  lands  and  rights  this  San  Andreas  right  rested  in  prescrip- 
tion and  had  value  independently  of  the  lands,  after  the  purchase 
of  the  lands  and  San  Mateo  Creek  rights,  the  prescriptive  San 
Andreas  rights  ceased  to  exist  and  had  no  value. 

When  Lee  made  that  answer,  I  could  not  help  wondering  what 
he  would  have  said  about  that  prescriptive  right  if  his  opinion  had 
been  called  for  before  the  concrete  dam  was  constructed.  There 
is  no  pretense,  as  I  have  said,  that  we  paid  anything  for  that  right. 
Would  he  then  have  said  that  the  small  amount  which  he  claims  to 
have  discovered  was  paid  for  Pilarcitos  rights  also  represented  the 
cost  of  this  greater  San  Andreas  right?  The  same  holds  good 
as  to  upper  Crystal  Springs  dam. 

These  examples  only  serve  to  emphasize  the  unsoundness  of 
Lee's  method  of  determining  the  value  of  our  rights.  I  am  so 
thoroughly  persuaded  that  Lee's  method  of  attacking  this  problem 
is  unsound,  unscientific  and  cannot  and  will  not  be  accepted,  that 
I  do  not  feel  it  would  be  profitable  to  multiply  references  to  his 
testimony  in  line  with  those  I  have  already  given.     There  are  some 
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matters,  however,  bearing  upon  his  application  of  his  cost  theory, 
which  I  think  I  should  call  to  your  attention.  I  have  in  mind 
particularly  his  examination  with  reference  to  the  time  when  cost 
became  value  and  as  to  whether  the  rights  were  worth  their  cost 
at  all  times  from  and  after  their  purchase.  It  is  obvious  that  if 
cost  means  value  and  the  rights  were  worth  their  cost  in  1913, 
they  were  surely  worth  it  immediately  after  their  acquisition. 
While  Lee  does  not  squarely  admit  this,  he  does  in  substance 
admit  it,  and  whether  he  does  or  not,  it  would,  as  I  have  said,  be 
the  obvious  fact. 

I  quote  from  his  testimony : 

(9910)  ''Q.  You  mean  they  paid  more  than  the  rights  were 
worth  ? 

"A.  It  so  appears  to  me;  in  the  instance  of  Lake  Merced  the 
payment  of  some  $150,000  for  which  I  have  been  unable  to  de- 
termine any  specific  right  which  was  acquired,  and  also  in  the 
Calaveras  purchase,  some  $700,000  or  $800,000  of  that  apparently 
is  not  ascribable  to  any  definite  right  which  is  commensurate  with 
such  an  amount ;  so  that  in  considering  the  appreciation  there 
would  also  be  depreciation. 

"Q.  But  you  did  not  go  through  that  process;  you  simply 
assumed  that  one  would  balance  the  other  and  left  it  at  original 
cost? 

"A.  I  did  so  to  the  extent  of  the  reproduction  estimate  which 
I  made,  and  which  automatically  eliminated  the  amounts  paid  for 
which  nothing  appeared  in  the  way  of  rights  and  also  which  in- 
eluded  appreciations  based  on  a  percentage ;  and  I  found  that  this 
amount  did  not  differ  much  from  the  original  cost. 

' '  THE  MASTER :    That  is  all  I  wanted  to  ask,  Mr.  McCutchen. 

(9911)  "MR.  McCUTCHEN:  Q.  Did  I  not  ask  you  the  ques- 
tion yesterday,  what  in  your  opinion  was  the  value  of  these  rights 
the  day  after  they  were  purchased  and  did  not  you  answer,  the 
cost? 

"A.     I  do  not  remember  all  the   details   of  the   question  and 
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answer;  I  have  a  memory  of  answering  a  question  of  that  sort. 

"Q.  Without  regard  to  what  your  recollection  is  on  that  sub- 
ject, Mr.  Lee,  what  do  you  say  in  answer  to  the  question  now; 
what  was  the  value  of  those  rights  the  day  after  they  were  pur- 
chased? 

"A.  It  is  my  judgment  from  the  study  which  I  gave,  taking 
into  account  all  its  ramifications  that  I  set  forth,  that  it  would  be 
practically  the  same. 

"Q.  Well,  then,  coming  back  to  his  Honor's  question,  you 
have  not  allowed  any  appreciation,  have  you? 

"A.  That,  of  course,  considers  the  matter  as  a  whole;  and 
in  answering  that  question  I  considered  the  value  as  a  whole,  not 
its  component  parts. 

"Q.  So  consider  it  now;  considering  it  as  a  whole,  the  rights 
were  worth  the  day  after  they  were  purchased  what  was  paid  for 
them  in  your  opinion? 

"A.  Considering  the  rights  as  a  whole,  as  we  now  have 
them? 

"Q.  Yes.  Do  we  understand  one  another,  Mr.  Lee?  Are  we 
on  common  ground:  is  it  your  opinion  that  these  rights  as  a  whole 
were  worth  the  day  after  the  last  purchase  what  was  paid  for 
them?  Can't  you  answer  that  question  without  the  lapse  of  so 
much  time,  Mr.  Lee? 

"A.  The  time  elapsing  within  which  the  purchases  were  made 
is  a  long  period  of  time. 

"Q.  I  had  that  in  mind  and  intended  to  follow  it  by  another 
question,  but  I  will  put  it  to  you  now:  is  it  your  opinion  that 
each  right  was  worth  the  day  after  it  was  purchased  what  was 
paid  for  it? 

(9912)  "A.  No;  in  the  case  of  these  two  rights  I  have 
spoken  of,  namely,  the  Lake  Merced  purchase  and  the  Calaveras 
purchase,  I  do  not  regard  these  rights  as  having  been  worth  what 
was  paid  for  them,  and  to  that  extent  my  previous  answer,  the 
one  which  I  made  yesterday  and  the   one  today  with  regard  to 
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immediately  following  the  purchase,  whether  the  amount  paid 
represented  the  value  would  be  an  error.  What  I  had  in  mind 
was 

"Q.     You  wish  to  correct  those  answers,  then? 

"A.  With  respect  to  the  individual  rights,  yes;  but  what  I 
had  in  mind  was  the  grand  total  as  we  have  it  today  of  these 
rights." 

#     *     *     #     # 

(9914)  "Q.  I  am  only  asking  you  to  divide  your  system  by 
the  bay,  that  is  to  say,  to  consider  the  Peninsula  sources  for  the 
moment :  do  you  find  yourself  unable  to  tell  us  what  in  your 
opinion  was  the  value  of  those  water  rights  immediately  after 
their  acquisition  ? 

"A.  Without  further  thought  on  the  matter  I  do  not  feel 
that  I  could  state  what  my  opinion  is. 

"Q.  How  long  then  before  the  commencement  of  these  suits 
did  these  water  rights  become  worth  the  values  which  you  have 
attached  to  them?    A.     That  I  could  not  state. 

"Q.  Well,  is  it  possible  that  they  may  have  become  worth 
those  sums  at  a  time  long  prior  to  the  institution  of  the  suits? 

"A.  No,  I  think  not;  in  view  of  the  fact  that  sums  were  paid 
for  which  there  was  no  commensurate  right  acquired,  I  think  not. 

"Q.  Now,  you  say  that  sums  were  paid  on  this  side  of  the  bay 
for  which  no  commensurate  right  was  acquired:  is  that  correct? 

"A.    Well,  with  regard  to  Lake  Merced — 

"Q.   I  asked  you  to  leave  Lake  Merced  out  of  the  question. 

"A.  I  beg  your  pardon;  I  had  forgotten  that.  Will  you  read 
the  question  before  last  again? 

(Question  before  the  last  repeated  by  the  reporter)  : 

"  'Q.  Well,  is  it  possible  that  they  may  become  worth  those 
sums  at  a  time  long  prior  to  the  institution  of  these  suits?' 

"A.  With  regard  to  the  San  Mateo  Creek  rights  that  may  be 
possible  in  view  of  the  fact  that  the  utility  of  (9915)   the  rights 
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which  were  acquired  there,  the  riparian  rights,  has  not  increased 
in  recent  years. 

"Q.  That  is  to  say,  the  rights  on  the  Peninsula  system,  and  by 
that  I  do  not  include  Lake  Merced,  were  in  use  to  their  full  extent 
at  least  from  and  after  the  completion  of  Crystal  Springs  dam.- 

is  that  correct?" 

#     #     # 

"Q.  You  remember  when  Crystal  Springs  dam  was  completed 
and  water  was  impounded  there,  do  you? 

"A.   I  think  it  was  in  1886  or  1887. 

"Q.   It  was  a  little  later  than  that;  it  was  about  '90.     A.   1890. 

"Q.  Were  these  rights  worth  in  '90  what  had  been  paid  for 
them? 

(9916)    "A.   I  think  so. 

"Q.  Were  those  of  them  that  had  actually  been  purchased  for 
the  prices  which  you  find  to  have  been  paid  worth  at  that  time 
what  had  been  paid  for  them? 

"A.     I  see  no  difference  in  the  two  questions. 

"Q.  Are  you  in  doubt  now  as  to  whether  the  moneys  which  you 
find  to  have  been  paid  for  water  rights  on  the  Peninsula  covered 
all  of  the  water  rights  which  the  company  has  availed  of  since 
'90? 

"A.   With  reference  to  the  San  Mateo  stream  and  tributaries  I 

am  not  in  doubt." 

#     #     #     #     # 

(9978)  "Q.  You  stated  the  other  day  that  those  rights  would 
have  been  equally  worth  the  prices  paid  for  them  and  were  equally 
worth  the  prices  paid  for  them  the  day  after  they  were  respect- 
ively acquired.   Are  you  still  of  that  opinion? 

"A.  I  think  I  did  not  state  that,  or  if  I  did  state  it  I  corrected 
myself  later. 

"Q.    When  did  they  become  worth  that  sum? 

"A.  They  are  in  my  opinion  worth  that  sum  in  the  period  of 
time  under  consideration. 
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"Q.  When  did  they  become  worth  it?  You  say  you  doubt 
whether  they  were  worth  that  when  purchased? 

"A.   1  have  not  exactly  figured  out  the  year. 

"Q.     What  event  made  them  worth  it? 

"A.  The  fact  that  the  water  was  put  to  use,  the  yield  of  the 
rights  was  put  to  use  in  supplying  the  city  with  water. 

"Q.    That  happened  long  before  the  first  year  in  controversy 

here,  didn't  it?     A.   Yes." 

#     #     #     #     # 

(10081)  "Q.  Well,  let  us  follow  you:  Do  you  say  that  does 
fairly  represent  the  value  of  the  rights  purchased? 

"A.  No,  I  do  not  know  from  my  own  knowledge  as  to  the 
amount  of  water,  but  assuming  that  the  acquisition  of  riparian 
rights  below  the  Crystal  Springs  dam  did  allow  the  company  to 
divert  41/2  million  gallons,  the  cost  of  acquiring  these  rights,  as  I 
have  ascertained  it  is  about  $187,800;  dividing  this  by  the  amount 
of  4^2  million  gallons,  there  results  $41,700  per  million  gallons  per 
day,  which,  as  applied  to  the  yield  of  all  the  rights  of  the  com- 
pany, would  result  in  the  amount  of  $1,490,000. 

"Q.   As  of  what  date? 

"A.   This,  in  my  opinion,  as  of  date  1913. 

"Q.  That  is  not  your  opinion  as  to  1913,  is  it,  because  you  put 
a  higher  figure  upon  it.  Do  you  mean  to  say  now  you  think  the 
rights  were  worth  only  $1,490,000  in  1913? 

"MR.  SEARLS:  I  don't  think  that  is  quite  fair,  Mr.  McCutchen. 
You  simply  asked  him  for  one  indication  and  he  has  given  it  to 
you. 

"MR.  McCUTCHEN:  I  simply  want  him  to  tell  me  as  of  what 
date  that  was  the  value.  I  do  not  intend  to  be  unfair,  Mr.  Searls, 
and  I  think  if  you  wTill  wait  a  moment  you  will  see  that  the  ques- 
tion is  quite  pertinent. 

"A.    As  of  1913,  or  any  date  subsequent  to  the  purchase. 

"MR.  McCUTCHEN:   Q.   Any  date  subsequent  to  the  purchase; 
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that  is  to  say,  immediately  after  the  purchase  that  was  the  value 
of  the  rights:   Is  that  it? 

"A.  In  that  particular  instance,  I  think  it  may  be  so  con- 
sidered." 

#     #     #     #     # 

(10090)  "Q.  You  say  that  whether  or  not  the  water  right 
would  have  enhanced  in  value  would  have  depended  on  whether  it 
could  be  used  on  the  land  in  the  locality  so  as  to  make  that  land 
produce  a  profit;  was  not  that  what  you  said? 

"A.     Possibly  I  did  not  express  myself,  clearly. 
"Q.   Was  that  what  you  meant.      A.   No. 
"Q.   What  did  you  mean? 

(10091)  "A.  What  I  meant  was  this:  that  the  value  of  the 
water  right  from  year  to  year  in  use  in  irrigation  in  a  locality 
would  depend  upon  the  profit  to  be  derived  from  the  use  of  that 
water  right  in  raising  the  crops  in  the  locality. 

"Q.  That  is  to  say,  the  water  right  and  the  land  would  go 
forward  or  go  back  together:  is  that  what  you  mean? 

"A.    Yes,  for  irrigation  purposes. 

"Q.  I  am  not  talking  about  irrigation  purposes.  I  am  talking 
about  market  value.  The  market  value  of  the  land  and  the  water 
would  enhance  or  diminish  at  the  same  time,  would  it  not? 

"A.  The  same  thing  that  would  make  the  market  value  of  the 
water  less  would  make  the  market  value  of  the  land  less;  is  not 
that  so?      A.   Yes." 

Before  I  leave  the  discussion  of  cost,  I  want  to  make  this  sug- 
gestion. It  seems  to  me  that  if  Lee's  cost  theory  can  be  applied 
at  all  that  the  results  which  I  am  about  to  state  would  inevitably 
flow  from  it.  The  total  water  right,  according  to  Lee  is  35.8 
million  gallons  per  day.  Before  we  constructed  the  concrete  dam 
at  Crystal  Springs  we  were  diverting  at  least  14.3  million  gallons 
per  day  from  Peninsula  sources.  Of  that  quantity,  according  to 
Exhibit  12  HH,  3.2  million  gallons  per  day  were  being  diverted 
from  Pilarcitos.    It  would  be  extremely  fair,  looking  at  the  ques- 
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tion  from  Lee's  standpoint,  to  say  that  one-half  of  the  Pilarcitos 
rights  were  purchased,  which  would  have  given  the  right  to  divert 
1.6  million  gallons  per  day,  and  hence  our  prescriptive  right  at  that 
time  was  for  the  diversion  of  12.7  million  gallons  daily.  I  get  at 
that  by  taking  from  14.3,  1.6,  which  is  half  of  the  Pilarcitos  right, 
treating  the  remaining  half  of  the  Pilarcitos  right  as  a  prescriptive 
right. 

If,  therefore,  our  total  right  was  35.8  million  gallons  daily,  we 
purchased  23.1  million  gallons  per  day  and,  according  to  Lee, 
paid  $1,922,556.02.  If  23.1  million  gallons  were  worth  at  the  time 
of  purchase  $1,922,556.02,  35.8  million  gallons  were  worth  $2,979,- 
545.69.  It  goes  without  saying  that  I  do  not  regard  these  figures 
as  of  any  value,  but  I  simply  suggest  them  as  being  more  accurate 
than  Lee's  figures  if  cost  and  value  are  to  be  considered  as  syn- 
onymous. 
Market  Value. 

Lee  had  a  good  deal  to  say  about  market  value  and  value  for 
purposes  of  sale  and  value  for  irrigation  as  compared  with  value 
for  domestic  use,  and  I  think  short  quotations  from  his  testimony 
on  those  and  kindred  subjects  may  be  of  aid  in  determining  the 
value  of  his  opinion. 

(9985)  "Q.  Let  me  ask  you:  have  you  not  determined  the 
market  value  of  this  property,  these  rights — leave  uses  out  of 
consideration? 

(9986)  "A.  Yes,  I  think  I  have  arrived  at  the  nearest  figure 
which  can  be  placed  upon  the  market  value  of  this  property  in  the 
use  to  which  it  is  put. 

"Q.  That  is  to  say  $8,000  is  the  limit  of  value  of  these  water 
rights  for  all  purposes? 

"A.  No;  that  was  not  my  intention  in  making  the  last  answer. 
What  I  had  in  mind  there  was  that  the  original  cost  as  I  have 
reached  it  represents — 

"Q.  Won't  you  leave  original  cost  out  of  the  question,  please? 
I  am  asking  you  about  market  value. 
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"A.  I  will  say  this:  that  the  sum  which  I  reached  by  that  in- 
vestigation represents  what  I  consider  as  the  nearest  approach  to 
the  market  value  of  this  property  in  its  use. 

"Q.  Well,  suppose  the  cost  figures  had  only  been  one-tenth  of 
what  they  actually  were,  what  would  be  the  market  value  in  that 
case? 

"A.  In  that  case,  the  market  value  would  have  been  the  value 
for  other  uses,  that  is,  the  $8,000  a  million  gallons  a  day ;  that 
would  have  resulted  in  a  figure  greater  than  one-tenth  of  the 
figure  that  I  have  actually  used. 

"Q.  That  is  to  say,  the  value  of  this  property  depends  upon 
what  was  paid  for  it  solely  and  entirely,  that  is,  the  market  value? 

"A.   I  do  not  see  that  that  is  the  conclusion  at  all. 

"Q.    You  do  not  agree  to  that?      A.   No. 

"Q.  You  do  not  think  that  follows  from  your  statement? 

"A.  I  think  just  the  reverse  follows.  I  have  lost  the  drift  of 
the  question  entirely  now. 

'  'THE  MASTER:  I  think  I  can  recall  it  to  you,  Mr.  Lee;  you 
stated  that  under  the  circumstances  the  figures  that  you  gave 
represented  the  present  market  value,  but  that  if  the  (9987)  actual 
cost  had  been  one-tenth  of  what  it  really  did  cost,  then  it  would 
turn  out  to  be  less  than  the  figure  of  $8,000  that  you  have  as- 
sumed to  be  its  market  value  for  other  uses,  and  in  that  case  you 
would  allow  the  market  value  for  irrigation  uses.  Now,  Mr.  Mc- 
Cutchen  asked  you  if  that  does  not  mean  that  the  actual  cost  in  all 
cases  would  govern  and  you  say  no? 

"A.  No,  the  actual  cost  as  I  see  it  would  govern  only  when  the 
actual  cost  is  greater  than  the  general  market  value  in  the  com- 
munity. ' ' 

#     *     *     *     # 

(9823)  "Q.  Suppose  the  company  had  water  rights  three  times 
as  great  in  extent,  that  is  to  say,  in  their  ability  to  yield  water,  as 
those  for  which  it  paid  the  $1,900,000,  would  the  $1,900,000  paid 
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for  one-third  of  the  water  rights  nevertheless  represent  the  value 
of  the  three-thirds?      A.   No,  I  don't  think  it  would. 

"Q.  In  other  words,  it  would  not  represent  the  value  of  any- 
thing that  it  did  not  buy,  would  it?      A.    No. 

"Q.  Now  has  the  company  any  water  rights  which  this  $1,900,- 
000  did  not  buy? 

"A.   I  do  not  recall  any  at  the  present  time." 
Value  for  Purposes  of  Sale. 

(9847)  "Now,  if  it  had  been  possible  for  the  Spring  Valley 
Water  Company  to  sell  to  the  city  of  Oakland,  or  those  in  charge 
of  the  public  use  of  supplying  the  city  of  Oakland  with  water,  and 
the  company  had  called  upon  you  for  advice  as  to  the  price  which 
it  should  charge  per  million  gallons,  what  yardstick  would  you 
have  taken  in  that  case? 

"A.     I  understand  now  this  refers  to  the  sale  of  water? 

(9848)  "Q.  Yes.  water  rights:  I  am  speaking  of  water  rights, 
rights  that  would  yield  a  given  quantity  of  water. 

"A.  That  would  be  entirely  a  different  problem  than  valuation 
for  rate-fixing  purposes,  and  I  have  not  given  consideration  to 
that. 

"Q.  Hew  would  the  problem  differ?  You  are  determining  the 
value  of  these  water  rights  now,  aren't  you? 

"A.  I  am  determining  the  value  of  these  rights  to  the  com- 
pany in  connection  with  rate-fixing  proceedings. 

"Q.  That  is  to  say,  is  it  possible  that  these  rights  would  have 
been  worth  very  much  more  to  another  company  supplying  an- 
other locality  than  the  value  which  you  have  assigned  to  them  by 
your  method? 

"A.  No,  I  think  not.  Any  such  sale  as  that  would  be  subject 
to  review  by  the  constituted  authorities,  the  Railroad  Commission, 
and  my  experience  has  been  that  the  value  as  determined  by  such 
procedure  is  a  value  which  tends  toward  original  cost;  in  one  or 
two  instances,  I  know  of  that  value  having  been  adopted  by  the 
commission,  and  the  general  tendency  is  toward  that. 
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' '  Q.  Was  that  the  rule  adopted  by  Mr.  Eshleman  in  the  Glendale 
case?      A.   No,  I  think  not. 

"Q.   What  rule  did  he  adopt  there,  if  you  know? 

"A.  If  I  remember  correctly,  it  was  the  market  value  theory 
or  method;  in  that  vicinity,  market  value,  as  he  found  it,  appar- 
ently was  capable  of  adoption  and  use,  and  although  I  do  not 
remember  the  specific  findings,  I  remember  generally  that  was  the 
method  that  was  followed. 

"  Q  .  Now,  suppose  that  we  were  not  concerned  with  rate-fixing, 
that  we  were  talking  about  a  sale,  now,  either  to  the  city  of  Oak- 
land, or  to  a  public  service  corporation  charged  with  the  duty  of 
supplying  Oakland  with  water;  your  rate-fixing  rule  would  (9849) 
not  apply  there  at  all,  would  it? 

"A.  As  I  understand  it,  sales  are  subject  to  review  as  well  as 
— I  should  say  such  sales  are  subject  to  review. 

"Q.  Do  you  understand  that  a  different  rule  would  obtain  upon 
a  sale  than  the  one  that  obtains  for  the  ascertainment  of  value  for 
rate-fixing  purposes? 

"A.  Do  you  mean  the  rule  which  apparently  has  been  followed 
by  the  commission? 

"Q.  You  said  that  you  were  making  these  answers  in  the  light 
of  what  you  knew  the  practice  of  the  Railroad  Commission  to  be, 
and  you  said  that  in  answer  to  my  question  about  what  you  would 
advise  the  Spring  Valley  Company  these  water  rights  were  worth 
in  the  event  of  such  a  sale  as  I  suggested  to  you. 

"A.  Read  me  the  last  question.  (Last  question  repeated  by  the 
reporter.)  My  understanding  of  the  past  tendencies  on  the  part 
of  the  Railroad  Commission  was  a  similar  procedure,  namely,  a 
tendency  toward  original  cost  in  both  sale  and  rate-fixing. 

"Do  you  understand  the  same  rule  applies  in  the  ascertain- 
ment of  value  for  the  purposes  of  a  sale  as  for  purposes  of  rate- 
fixing  ? 

"A.  The  custom  in  the  past  has  been  in  the  sale  for  the  seller 
to  try  to  get  all  he  could. 
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"Q.  Is  that  what  you  would  do  if  you  were  called  upon  by  the 
Spring  Valley  Company  to  fix  the  value  of  these  rights  for  pur- 
poses of  a  sale :  Would  you  say  to  the  company,  '  All  I  can  tell  you 
is  to  get  all  you  can'? 

"A.  That  is  a  matter  that  I  have  not  given  detailed  considera- 
tion, but,  generally  speaking,  in  view  of  the  fact  that  the  original 
cost  exceeds  the  value  determined  by  the  general  market  value 
theory,  I  do  not  see  justification  for  advising  on  my  part  a  value 
in  sale  greater  than  original  cost. 

(9850)  "Q.  You  found  the  original  cost  in  this  case  to  be  many 
times  greater  than  the  value  indicated  in  your  effort  to  ascertain 
market  value,  didn't  you?      A.    Yes. 

"Q.  Suppose  the  value  of  the  Alameda  rights  as  determined  by 
cost  had  been  $8,000  per  million  gallons,  and  the  value  as  ascer- 
tained by  the  market  value  theories  had  been  $8,000  per  million 
gallons,  and  the  company  wanted  to  sell  to  the  city  of  Oakland, 
would  you  advise  it  that  it  should  sell  for  $8,000 — and  when  I 
say  market  value,  I  mean  your  method  of  ascertaining  market 
value. 

"A.  As  I  look  at  the  matter,  if  I  was  called  upon  to  place  a 
value  upon  these  rights  in  connection  with  such  a  sale,  before  a 
constituted  authority — I  believe  $8,000  you  spoke  of — in  other 
words,  the  market  value  on  the  original  cost,  that  would  be  the 
value  that  I  would  consider  from  all  angles  should  be  placed  upon 
the  water  rights. 

"Q.  In  other  words,  having  ascertained  that  water  for  the 
irrigation  of  citrus  trees  was  worth  in  the  neighborhood  of 
$100,000  per  million  gallons,  and  that  water  for  the  use  of  irrigat- 
ing lands  to  grow  grains  was  worth  only  $8,000  per  million  gal- 
lons, you  would  advise  the  Spring  Valley  Water  Company,  under 
those  circumstances,  the  water  rights  only  having  cost  $8,000  per 
million  gallons,  that  if  it  received  $8,000  per  million  gallons,  it 
would  be  getting  all  the  property  was  worth. 

"MR.   SEARLS:     Of  course  your  hypothesis   as  to  the  $8,000 
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value  for  irrigating  grain  is  not  consonant  with  the  facts  in  the 
case,  Mr.  McCutchen. 

"MR.  McCUTCHEN:  Q.  That  is  practically  a  fair  statement  of 
it,  isn't  it,  Mr.  Lee?  How  did  you  get  at  the  value  of  $8,000  per 
million  gallons? 

"A.  That  was  the  value  in  use  for  the  crops  which  are  raised 
on  the  cone  and  which  are  irrigated  in  some  instances — the  alfalfa 
and  the  deciduous  fruits. 

"Q.  We  will  take  it  at  that,  then;  would  you  advise  the  com- 
pany (9851)  under  those  circumstances,  that  if  it  got  $8,000  per 
million  gallons  for  its  property,  considering  the  need  of  Oakland 
for  that  water,  that  it  was  getting  all  that  it  was  worth? 

"A.   You  mean  in  that  water  right  problem? 

"Q.  Yes. 

"A.  (Continuing)  And  other  elements  such  as  lands  in  con- 
nection with  water  rights,  taking  care  of  other  lands? 

"Q.    Oh,  yes;  we  are  selling  the  water  rights  which  we  have. 

"A.  There  are  many  elements  to  consider  in  there,  and  I  have 
not  given  the  subject,  as  I  said  before,  detailed  thought  and  I  do 
not  know  that  I  could  answer  definitely  without  further  study. 

"Q.  You  have  stated,  haven't  you,  a  number  of  times,  that  the 
cost  method  was  only  applicable  in  a  rate-fixing  proceeding. 

"MR.  SEARLS:   He  has  not  stated  that. 

"MR.  McCUTCHEN:   Let  us  ask  then. 

"Q.     Do  you  think  it  should  be  applied  in  case  of  sale? 

"A.  I  have  not  given  the  case  of  sale  consideration;  I  have 
considered  in  this  matter  the  rate-fixing,  and  in  case  of  sale  there 
are  many  other  factors  that  come  in  that  should  be  given  con- 
sideration. 

"Q.  Then  if  this  were  a  proceeding  the  purpose  of  which  was 
to  ascertain  value  for  purposes  of  a  sale,  the  opinion  which  you 
have  heretofore  expressed  on  the  value  of  these  water  rights 
would  not  obtain.      A.   It  might  or  might  not. 

"Q.   What  is  your  opinion  as  to  whether  it  would  or  not? 
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"A.  I  have  not  given  the  matter  sufficient  consideration  at  this 
time  to  state. 

"Q.  Then  you  do  draw  a  distinction  between  a  rate-fixing  pro- 
ceeding and  a  value  for  purposes  of  sale. 

"A.  Of  course,  the  value  of  the  property  in  a  sale  depends 
upon  the  rates,  and  there  is  a  relation  between  the  two,  but  I 
have  not  considered  the  matter  in  detail  at  the  present  time. 

(9852)  "Q.  The  value  for  purposes  of  a  sale  depends  upon  the 
rates,  and  the  rates  depend  upon  what?  What  does  that  lead  to? 
Would  you  tell  the  Spring  Valley  Company,  in  the  case  I  have  in- 
stanced to  you,  it  would  have  to  wait  until  the  rates  were  fixed 
until  you  could  tell  what  the  water  rights  were  worth? 

"A.  No.  The  matter,  of  course,  would  have  to  be  determined 
from  the  data  at  hand,  and  the  conditions  at  hand. 

"Q.  Now.  you  have  been  considering  this  matter,  as  I  under- 
stand you.  since  -.lay.  1915;  do  you  mean  to  be  understood  as 
saying  that  your  study  and  investigation  have  not  put  you  in  pos- 
session of  the  information  necessary  to  tell  the  Spring  Valley 
WTater  Company  what  these  water  rights  are  worth  for  purposes 
of  a  sale? 

"A.  The  point  I  wished  to  state  was  that  there  were  other  con- 
siderations, not  necessarily  information,  so  much  as  the  general — 

"Q.  (Intg.)  My  question  is,  Mr.  Lee,  whether  the  study  and 
investigation  which  you  have  made  and  given  to  this  subject  since 
May,  1915,  has  not  been  sufficient  for  you  to  advise  the  company 
or  to  advise  his  Honor  what,  in  your  opinion  these  water  rights 
are  worth  for  purposes  of  a  sale? 

"A.  I  would  still  wish  to  consider  the  matter  specifically  from 
that  standpoint.  I  have  considered  it  in  this  particular  connection, 
but  have  not  considered  it  in  the  broader  phases,  among  which 
might  be  valuation  for  purposes  of  sale. 

"Q.  Then  your  answer  stating  the  value  of  this  property  is  not 
intended  to  be  understood  or  interpreted  as  a  statement  of  the 
value  of  this  property  for  all  purposes? 
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"A.  It  might  or  might  not.  I  have  not  given  consideration  to 
all  other  purposes. 

"Q.  Pardon  me,  Mr.  Lee;  it  could  not  be  'might  or  might  not'; 
it  has  to  be  one  or  the  other.  What  I  mean  is,  you  either  (9853) 
intend  to  limit  or  do  not  intend  to  limit;  now  when  you  have 
stated  the  value  of  this  property,  that  is  to  say,  of  these  water 
rights,  have  you  made  that  statement  with  a  limitation? 

"MR.  SEARLS:   Yes,  he  has  in  the  testimony — 

"MR.  McCUTCHEN:  Wait  a  minute,  Mr.  Searls.  I  am  not 
treating  the  witness  unfairly,  and  I  am  not  endeavoring  to  mislead 
him  or  to  confuse  him. 

"A.  I  should  say  my  statement  on  direct  was  as  follows:  That 
after  a  consideration  of  the  subject  that  the  original  cost  of  the 
water  rights  of  the  Spring  Valley  Water  Company  represents  the 
fairest  basis  for  estimating  the  value  for  rate-fixing  purposes; 
and  that  is  my  conclusion;  that  same  value  might  be  the  best  one 
to  use  in  connection  with  a  sale,  after  I  gave  the  matter  con- 
sideration. 

"Q.    And  it  might  not? 

"A.  Or  there  might  other  elements  come  in  which  would 
change  that.    I  have  not  given  consideration  to  that  matter. 

"Q.  Then  you  do  intend  that  your  answer  should  be  limited 
when  you  stated  that  the  water  rights  were  worth  $1,800,000  odd? 

"A.   I  intended  exactly  what  I  said  in  my  report. 

"Q.  You  did  not  intend  to  express  an  opinion  as  to  the  value 
of  those  rights  for  all  purposes? 

"A.  No;  I  had  not  in  mind  a  value  for  all  purposes;  I  had  in 
mind  a  value  for  this  specific  purpose. 

"Q.  If  you  had  had  in  mind  a  value  for  all  purposes,  your  an- 
swer might  have  been  materially  different  from  what  it  was? 

"A.  I  don't  know  that  it  would  be  materially  different;  it 
might  be  different;  it  might  not  be  different. 

"THE  MASTER:   When  you  are  using  the  term  'purpose,'  you 
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have  no  reference  to  uses,  but  to  the  question  whether  it  is  for 
rate-fixing  or  for  sale? 

(9854)    "MR.  McCUTCHEN.    Exactly,  your  Honor. 

"THE  MASTER:    That  is  your  understanding? 

"A.    Yes,  that  is  what  1  had  in  mind. 

"MR.  McCUTCHEX:  Q.  Then  if  you  had  been  determining  the 
value  of  the  property  for  purposes  of  a  sale,  your  conclusion  might 
have  differed  from  the  one  which  you  announced  here? 

"A.  There  might  have  been  some  difference,  yes;  I  have  not 
considered  the  matter  as  applied  to  a  sale. 

"Q.  Then  you  say  that  there  might  have  been  some  difference, 
can  you  fix  a  percentage,  the  maximum  percentage  of  difference? 

"A.  No;  I  have  not  given  the  subject  consideration  at  all;  of 
course  I  could  not  do  so. 

"Q.     Might  there  have  been  a  difference  of  50%? 

"A.     I  have  not  given  consideration  to  the  subject  at  all. 

"Q.  You  have  not  given  it  sufficient  consideration  to  enable 
you  to  say  that  there  might  not  have  been  a  difference  of  50%? 

"A.    I  have  not  given  the  subject  consideration. 

"Q.  Now,  then,  are  you  prepared  to  say  that  for  purposes  of 
sale,  and  I  assume  that  it  is  fair  to  take  into  consideration  in  an- 
swering the  question  that  the  water  rights  might  be  desired  by 
someone  who  could  put  them  to  the  very  highest  use  to  which 
water  could  be  put — are  you  prepared  to  say  that  on  a  sale  these 
rights  might  not  realize  50%  more  than  the  value  you  have  put 
upon  them? 

"A.  Under  the  existing  conditions  as  of  today,  I  do  not  believe 
that  is  possible. 

"Q.  When  you  say  'today,'  you  mean  as  of  the  latter  part  of 
1913?      A.  Yes,  the  last  two  or  three  years. 

"Q.  In  other  words,  you  do  not  think  that  this  water  for  the 
very  highest  use  to  which  it  could  be  put  would,  under  any  cir- 
cumstances, be  worth  50%  more  than  the  price  you  have  put  upon 
it?       (9855)    A.   I  did  not  say  that. 
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"Q.  Then  will  you  explain  those  two  answers?  I  confess  my 
inability  to  reconcile  them. 

"A.  What  I  had  in  mind  was  that  in  the  event  of  any  such 
sale,  the  value  in  that  sale,  or,  we  will  say,  the  price,  the  amount 
at  which  the  sale  was  made,  would  be  determined  by  the  consti- 
tuted authorities,  the  Railroad  Commission,  and  the  tendency  of 
this  authority,  in  my  observation,  has  not  been  to  much,  if  any, 
exceed  the  original  cost. 

"Q.  Well,  now,  his  Honor  cannot  have  the  benefit  of  the  advice 
of  the  Railroad  Commission  on  this  subject,  and  answer  my  ques- 
tion upon  the  assumption  that  there  is  not  and  never  has  been  any 
Railroad  Commission. 

"MR.  SEARLS:  No  rate-fixing  bodies,  either?  I  think  you 
ought  to  put  your  question  a  little  more  in  detail,  Mr.  McCutchen; 
it  is  probably  misleading. 

"MR.  McCUTCHEN:  What  amendment  do  you  suggest  to  it 
to  make  it  clear  to  the  witness?   I  will  let  you  frame  the  question. 

"MR.  SEARLS:  If  you  assume  that  there  is  a  rate-fixing 
body — 

"MR.  McCUTCHEN:  There  has  been  a  rate-fixing  body  here 
for  years. 

"MR.  SEARLS:  Entitling  the  company  to  earn  a  reasonable 
return  and  no  more  on  its  property — 

"MR.  McCUTCHEN:  I  am  not  talking  about  rate-fixing  pur- 
poses; I  am  talking  about  a  sale  of  this  property. 

' '  MR.  SEARLS :  For  a  sale  you  must  have  the  hypothesis  of  the 
existence  or  non-existence  of  a  rate-fixing  body,  in  order  to  de- 
termine the  revenue. 

"MR.  McCUTCHEN:    Not  at  all.    Let  me  put  that  to  the  wit- 


"Q.  Suppose  there  were  no  rate-fixing  body,  would  you  be 
without  a  yardstick  to  determine  the  value  of  this  property  for 
purposes  of  sale? 
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(9856)  "A.  No,  I  would  not  feel  that  I  was  without  a  yard- 
stick. 

"Q.  Now,  just  separate  yourself  from  the  Railroad  Commis- 
sion for  a  while  and  answer  my  question. 

"THE  MASTER:    You  had  better  reframe  it,  Mr.  McCutchen. 

"MR.  McCUTCHEN:  Assuming,  now,  that  there  is  not  and 
never  has  been  any  Railroad  Commission,  would  you  say  that  the 
water  rights  owned  by  the  Spring  Valley  Water  Company,  for  the 
highest  use  for  which  they  are  available,  might  not,  for  purposes 
of  sale,  be  worth  at  least  50%  more  than  the  value  at  which  you 
have  arrived  by  the  method  which  you  have  adopted? 

"A.  The  question  of  the  highest  use — I  do  not  quite  understand 
what  you  have  in  mind  by  that  term. 

"Q.  Digressing  a  moment:  What  do  you  consider  the  highest 
use  to  which  water  can  be  put? 

"A.    It  depends  entirely  on  what  is  considered. 

"Q.  What  is  the  highest  use  to  which  this  water  can  be  put,  in 
your  opinion  f 

"A.  If  the  absolute  needs  are  considered,  of  course,  commercial 
use  in  irrigation  is  not  the  highest  use;  if  absolute  needs  of  the 
community  are  considered,  then  the  highest  use  becomes  the  use 
in  domestic  purposes,  but  that,  to  my  mind,  does  not  involve  any 
question  of  the  value  of  the  rights  from  such  use;  that,  I  think, 
has  to  be  specified  in  connection  with  this  idea  of  highest  use. 

"Q.  You  start  with  the  assumption,  don't  you,  that  this  water 
is  available  for  domestic  use?      A.   Yes. 

"Q.  The  water  derivable  from  these  rights  of  the  Spring  Valley 
Water  Company?      A.   Yes. 

"Q.  Now,  then,  starting  with  the  assumption  that  it  is  avail- 
able for  that  use,  that  there  is  no  Railroad  Commission  and  never 
has  been,  that  the  property  has  to  be  sold  (9857),  will  you  say  that 
its  value  under  those  circumstances  might  not  be  at  least  50% 
more  than  the  value  at  which  you  have  arrived  by  the  method 
which  you  have  adopted? 
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"A.    I  see  absolutely  no  reason  for  so  concluding. 

"Q.     Do  you  see  any  reason  for  concluding — 

' '  MR.  SE ARLS  :  Let  him  answer  that  question,  so  that  he  shows 
what  he  concludes;  you  asked  the  question  in  the  negative,  and  I 
don't  know  whether  he  means  he  concludes  it  would  be  or  would 
not  be. 

"MR.  McCUTCHEN:  I  was  just  about  to  follow  it  up  by  a 
question  that  would  bring  that  out. 

"THE  MASTER:   Make  that  plain. 

"A.  I  see  no  reason  for  concluding  that  the  value  of  these 
rights  in  the  event  of  such  a  sale  under  the  assumptions  might  be 
50%  greater  than  the  value  I  have  actually  determined,  namely, 
the  original  cost. 

"MR.  McCUTCHEN:  Q.  Do  you  see  any  reason  for  concluding 
that  they  would  not  be  worth  50%  more? 

"A.  There  is  an  entire  absence  of  sales  for  this  purpose  to  de- 
termine market  value;  in  such  absence,  the  yardstick  for  its  de- 
termination, as  ordinarily  used,  is  missing — in  the  absence  of  the 
ordinary  market  value  yardstick  of  a  number  of  other  sales  in 
that  locality,  the  only  yardstick  that  remains  is  what  the  rights 
originally  were  purchased  for,  because  by  the  company's  actually 
paying  that  for  these  rights,  in  a  measure  market  value  was  es- 
tablished. 

"Q.    Then  you  are  not  without  market  value? 
"A.    We  have  no  general  recognized  market  value  in  the  com- 
munity based  on  a  number  of  sales;  we  have  only  the  original 
purchase  by  this  company. 

"Q.  Now,  as  I  understand  you,  you  say  that  if  you  were  called 
upon  in  the  case  I  have  instanced,  to  determine  value  and  advise 
the  owner  or  the  buyer  as  to  the  value,  you  would  (9858)  say  the 
one  transaction  in  which  the  purchase  of  the  property  was  in- 
volved was  an  evidence  of  market  value :  is  that  correct  ? 

"A.    What  I  had  in  mind  there  was  that  it  was  an  evidence  of 
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the  market  value  to  the  extent  of  indicating  that  it  might  not  be 
50%  greater. 

"Q.  I  do  not  seem  to  make  much  headway,  Mr.  Lee.  What 
would  your  advice  be  to  the  man  who  wanted  to  sell,  or  the  man 
who  wanted  to  buy,  as  to  the  value  of  the  property  to  be  sold  by 
the  one  and  purchased  by  the  other? 

"A.  As  I  have  said  a  number  of  times,  I  have  not  given  the 
subject  detailed  consideration,  and  do  not  feel  in  a  position  to 
answer  it. 

"Q.  It  might  be  something  very  different  from  the  results  you 
have  announced  here? 

"A.  I  think  that  is  practically  the  same  thing;  I  have  not  given 
the  subject  consideration. 

"Q.  So  far  as  you  are  now  advised,  it  might  be  radically  dif- 
ferent from  the  result  you  have  announced  here? 

"A.   I  do  not  believe  radically  different. 

"Q.  What  yardstick  have  you  that  guides  you  to  that  answer; 
if  it  might  be  different,  why  might  it  not  be  radically  different? 

"A.  The  considerations  I  have  just  given,  that  there  are  no 
sales  of  water  rights  in  the  locality  to  base  a  determination  of  value 
on  other  than  the  original  purchase  of  these  rights  by  the  com- 
pany, and  that  these  would  in  a  measure  tend  in  forming  an 
opinion  to  limit  the  possible  height  to  which  soaring  might  be  at- 
tained in  an  estimation  of  value. 

"Q.   That  is  to  say,  it  could  not  go  above  that?      A.    No. 

"Q.   Is  that  what  you  mean — it  could  not  go  below  that? 

"A.    It  certainly  could  not  go  below  it. 

"Q.  That  is  to  say,  if  that  were  any  evidence  of  market  value 
at  all,  it  would  be  evidence  as  to  market  value  (98581/2)  at  the 
date  of  the  purchase,  of  the  original  purchase? 

"A.  Without  any  subsequent  sales,  it  would  be  impossible  to 
determine  whether  market  value  had  risen  or  fallen,  since  such  a 
purchase. 

"Q.  No,  but  the  transaction  in  which  the  purchase  of  the  prop- 
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erty  was  concluded,  if  an  evidence  of  market  value  at  all  would 
ba  evidence  of  the  market  value  at  the  date  of  that  purchase, 
would  it  not? 

"A.  Yes,  but  I  also  say  that  in  view  of  the  conditions  here, 
without  any  other  sales  being  made  available  by  records  of  them, 
there  is  no  means  of  ascertaining  whether  it  is  greater  or  less  than 

the  original  purchase  cost." 

#  #     #     #     # 

(9903)  "Q.  Then  there  cannot  be  any  difference  between  sale 
value  and  rate-fixing  value? 

"A.   Not  with  the  Railroad  Commission  in  existence,  as  to-day. 

"Q.  "What  I  mean  by  that,  Mr.  Lee,  is  this:  If  the  Railroad 
Commission,  or  any  other  rate-fixing  body  should  fix  a  value  for 
sale  at  a  certain  amount,  or  by  a  certain  method,  they  could  not 
very  well  thereafter  fix  rates  on  a  different  method,  or  at  a  dif- 
ferent amount,  that  is,  with  justice  and  consistency. 

"A.    Yes,  that  is  true." 

#  *     #     #     # 

(9904)  "Q.  Now,  let  me  see  if  we  can  get  upon  common 
ground  with  reference  to  some  of  these  considerations.  Is  it  your 
understanding  now  that  value  for  rate-fixing  purposes  and  value  for 
sale  are  the  same  things?       A.     Under  the — 

"Q.  Won't  you  tell  me  'Yes'  or  'No,'  Mr.  Lee,  and  then  go  on 
with  your  explanation?      A.    There  might  be — 

"Q.  Mr.  Lee,  I  want  a  categorical  answer  to  that  question,  and 
you  can  then  make  your  explanation. 

"A.     I  don't  see  that  it  is  susceptible  of  a  categorical  answer. 

"Q.  That  is  to  say,  you  feel  yourself  unable  to  state  whether 
or  not  value  for  rate-fixing  purposes  and  value  for  the  purposes  of 
sale  are  the  same  thing? 

"A.  Under  the  existing  conditions,  it  would  depend  upon  the 
consideration  that  was  given  by  the  Railroad  Commission  to  pos- 
sibly such  an  element  as  the  cost  of  (9905)  the  next  available 
supply  to  the  purchaser;   generally  speaking,  I  would  think  that 
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this  consideration  by  the  Railroad  Commission  would  not  have 
much  weight,  and  that  the  value  would  be  practically  the  same, 
but  there  might  possibly  be  some  difference  due  to  that  reason. 
It  is  a  possibility.  That  is  the  reason  I  say  I  cannot  answer  the 
question  categorically  'Yes'  or  'No'  because  there  are  elements 
that  might  be  considered  that  would  have  to  be  assumed  in  the 
question." 

*  #     #     #     • 

"MR.  McCUTCHEN:  Q.  Mr.  Lee,  I  don't  want  to  interrupt 
you,  but  we  are  here  concerned  with  the  ascertainment  of  the  value 
of  the  property  of  the  Spring  Valley  "Water  Company  used  and 
useful  for  the  purpose  of  supplying  San  Francisco  and  its  inhabi- 
tants with  water  during  certain  years,  and  that  necessarily  im- 
poses upon  us  the  duty  of  determining  the  value  of  the  water 
rights  of  the  company  for  those  years;  his  Honor  must  determine 
(9906)  the  value  of  those  water  rights  as  part  of  the  property  of 
this  company.  Now,  what  are  the  considerations  which,  according 
to  your  view,  he  ought  to  take  into  consideration  in  determining 
the  value  in  this  proceeding  which  should  not  be  taken  into  con- 
sideration if  the  issue  involved  were  the  determination  of  the  value 
of  those  water  rights  for  purposes  of  sale? 

"A.  The  only  element  is  the  cost  of  substitutional  source. 
Other  than  that,  I  think  there  are  no  elements  of  difference  in- 
volved." 

#  #     #     #     # 

(9907)  "Q.  Then  do  we  understand  that  you  think  the  public 
could  take  the  use  of  the  water  right  without  taking  into  con- 
sideration the  seller's  view — if  you  can  call  the  owner  the  seller? 

"A.    There  is  no  water  right  being  sold  here. 

"Q.  You  draw  a  distinction,  then,  do  you,  between  the  sale  of 
a  water  right  and  taking  the  exclusive  use  of  the  water  right,  that 
is,  for  the  purpose  of  determining  value? 

"A.  1  don't  see  anything  in  common  between  using  a  water 
right  and  selling  a  water  right. 
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"Q.  That  is,  you  think  that  value  for  the  purpose  of  taking 
over  bodily,  if  I  may  so  express  it,  a  water  right  is  a  very  different 
thing  from  the  value  considered  with  reference  to  taking  the  ex- 
clusive use  of  that  right  as  against  the  man  who  owns  it.  Or  the 
company  which  owns  it? 

"A.  No,  I  certainly  do  not  think  so.  I  have  said  several  times 
that  the  value  of  the  right  in  use  which  we  are  considering  here 
in  connection  with  rate-fixing,  would  probably,  under  the  present 
conditions  correspond  with  that  in  sale,  but  it  might  not;  but  I 
certainly  do  not  answer  in  the  affirmative  with  reference  to  that 
question. 

"Q.  Suppose  you  had  been  called  upon  to  express  an  opinion 
on  the  value  of  this  property  before  the  advent  of  the  Railroad 
Commission,  what  would  have  been  your  yardstick? 

"A.  Well,  I  have  thought  about  that  for  a  good  many  months, 
and,  under  absolutely  different  conditions,  I  probably  would  have 
to  think  of  it  for  some  more  time  before  answering  the  question; 
it  is  entirely  a  supposition. 

"Q.  That  is  to  say,  after  giving  several  months'  thought  to  the 
subject,  if  you  did  not  have  the  benefit  of  the  rule  which  you  say 
the  Railroad  Commission  (9908)  has  followed,  you  would  find  it 
very  difficult,  if  not  impossible,  to  express  an  opinion  as  to  the  value 
of  these  rights? 

"A.  I  do  not  say  I  am  following  any  rule  of  the  Railroad  Com- 
mission. I  am  considering  the  influence  of  the  commission  in  de- 
termining market  value  in  view  of  the  fact  that  there  are  no  sales 
which  express  the  common  opinion  of  the  buyer  and  seller  in  the 

community. ' ' 

#     #     #     #     * 

"Q.  What  part,  then,  does  the  existence  of  the  Railroad  Com- 
mission play? 

"MR.  SEARLS:  Well,  you  had  better  admit  it  strengthens  his 
views,  Mr.  McCutchen. 
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"MR.  McCUTCHEN:    I  will  if  the  witness  will  say  that. 

(9908!/^)  "A.  The  Railroad  Commission  has  certainly  crystal- 
lized that  influence,  or  rather,  has  brought  about  an  influence 
which  is  operating  now. 

"Q.    Is  it  operating  on  your  mind  now? 

"A.     As  I  have  explained,  in  its  influence  upon  market  value. 

"Q.  Suppose  you  were  appearing  before  the  Railroad  Commis- 
sion itself,  and  testifying  to  value,  if  it  so  happened  you  were  ap- 
pearing for  the  Spring  Valley  Water  Company,  would  you  say  to 
the  commission,  you  have  laid  down  the  rule  that  cost  is  value, 
and  it  leaves  nothing  to  be  said  on  that  subject? 

"A.  That  is  not  my  point  of  view.  My  point  of  view  is  the 
influence  that  the  commission  has  had,  not  that  it  has  laid  down  a 
point  of  view  to  be  followed  at  all,  but  it  is  an  influence  to  be  con- 
sidered. 

(9909)  "THE  MASTER:  Q.  Then  you  think  I  should  make 
market  value  the  test  if  it  can  be  found? 

"A.  Yes,  I  think  that  the  original  cost  is  the  nearest  approach 
that  can  be  found  and  practically  is  the  only  figure  which  can  be 
arrived  at  as  the  market  value ;  not  only  the  influence  of  the  tenden- 
cies of  the  Railroad  Commission,  but  also  the  fact  that  the  company 
has  actually  paid  this  amount  and  there  being  no  other  exchanges 
of  which  we  have  records  in  the  community  which  are  comparable, 
that  of  itself  has  tremendous  influence  in  establishing  market  value, 
the  very  fact  that  this  amount  was  paid. 

"Q.  Then  that  assumes  that  a  certain  amount  was  paid  for  a 
definite  thing,  and  the  amount  that  was  paid  in  times  past  repre- 
sents the  market  value  of  that  definite  thing  at  the  present  time; 
that  of  course  assumes  that  there  has  been  neither  appreciation  nor 
depreciation  in  value. 

"A.  Yes,  to  the  extent  that  that  influence  is  considered,  namely, 
the  fact  that  was  paid  for  these  rights ;  then  again  there  is  the  con- 
sideration of  what  these  rights  might  be  purchased  for  today. 
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"Q.  But  that  has  nothing  to  do  with  the  question  of  cost, 
has  it? 

"A.  It  has  nothing  to  do  with  the  actual  figures  arrived  at  by 
a  determination  of  costs,  but  in  the  selection  of  cost  as  the  best 
evidence  of  value,  the  cost  of  reproduction  would  be  an  element 

to  be  considered  as  I  have  considered  it  in  that  case." 

#     #     #     *     # 

(9972)  "Q.  If  it  were  possible  for  the  Spring  Valley  Water 
Company  to  sell  its  property  to  the  company  which  is  supplying 
Oakland  with  water,  and  if,  that  possibility  existing,  it  had  deter- 
mined to  make  that  sale,  and  called  upon  you  to  advise  it  as  to  the 
value  of  the  elements  of  its  property  over  on  that  side  of  the  bay, 
would  you  tell  it  that  if  it  received  $8000  per  million  gallons  it 
would  be  getting  adequate  compensation  for  its  water  rights  over 
there?      A.   No. 

"Q.  That  is  to  say,  in  your  opinion  that  price  would  not  be 
adequate  between  a  purchaser  and  a  seller? 

"A.  It  would  not  be  adequate  as  between  the  seller,  the  Spring 
Valley  Water  Company,  and  a  possible  purchaser  in  Oakland,  for 
the  use  of  that  water  for  domestic  purposes. 

"Q.  Suppose  the  seller  was  willing  to  sell  and  the  buyer  was 
willing  to  buy,  and  they  called  upon  you  to  sit  as  an  appraiser  or 
arbitrator  to  determine  what  the  buyer  should  pay  to  the  seller, 
the  understanding  being  that  the  one  should  pay  and  the  other 
should  receive  the  fair  and  reasonable  value  of  the  things  to  be 
sold,  would  you,  under  those  circumstances,  say  that  $8000  per 
million  gallons  was  a  fair  price? 

"A.  Not  if  the  seller  was  the  Spring  Valley  Water  Company 
and  the  buyer  was  some  other  company  to  engage  in  that  busi- 
ness, no. 

"Q.  If  the  Spring  Valley  Water  Company  sold  all  of  its  sources 
over  there,  what  difference  would  it  make  to  it  for  what  purpose 
the  buyer  would  use  the  property  ? 
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"A.  The  Spring  Valley  Water  Company  would  certainly  be 
foolish  to  sell  its  rights  at  less  than  they  had  cost  it." 

#  #     #     #     # 

(9973)  "Q.  But  suppose  the  one  wanted  to  sell  for  what  the 
property  was  fairly  worth,  and  the  other  wanted  to  buy  it  for 
what  it  was  fairly  worth,  would  you  advise  that  it  was  worth 
only  $8000  per  million  gallons,  that  is  to  say,  that  element  of  the 
property  1 

"A.  No;  as  I  stated  yesterday,  I  think  the  very  fact  of  the 
payment   of  the   Spring  Valley  Water   Company   of  what  it  has 

paid,  has  tended  to  establish  a  market  value  in  that  use." 

#  #     #     #     # 

"THE  MASTER:  Q.  But  inasmuch  as  the  water  is  available, 
and  is  to  be  used  in  the  purported  transaction  for  domestic  supply, 
you  would  consider  that  $8000  per  million  gallons  would  not  be 
an  adequate  compensation? 

"A.    Yes,  I  consider  that  it  would  not  be. 

"Q.  Then  the  next  consideration  would  be  whether,  under 
those  circumstances,  in  this  market  transaction,  you  would  use  the 
cost  of  the  properties ;  as  I  understand  you,  you  would  say  that 
in  the  proposed  deal  between  the  Spring  Valley  Water  Company 
and  the  Oakland  Water  Company,  you,  as  arbitrator,  would  fix  a 
price  certainly  not  less  than  the  cost?      A.   Yes. 

"Q.   Would  you  fix  a  price  greater  than  the  cost? 

(9974)  "A.  All  things  considered,  at  the  present  date,  or  a 
date  within  the  last  few  years,  I  think  I  would  not. 

"MR.  McCUTCHEN:  Q.  Why  do  you  qualify  that  by  saying 
'as  of  a  date  within  the  last  few  years';  is  that  the  ghost  of  the 
Railroad  Commission  again? 

"A.   The  influence  that  the  commission  has,  yes." 

#  #     #     #     # 

(9975)  "Q.  Being  qualified,  in  your  opinion — and  I  do  not  use 
that  offensively  at  all — to  advise  a  seller  and  a  purchaser  in  a 
case  such  as  I  have  instanced,  what  the  property  is  worth,  what 
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would  you  advise  them  that  the  right  to  divert  14  million  gallons 
a  day  from  the  Alameda  sources  was  worth? 

"A.  I  see  no  reason  which  would  impel  me  to  regard  it  as 
being  worth  in  this  instance,  and  taking  all  the  facts  into  con- 
sideration, less  than  what  they  originally  cost. 

(9975y2)  "Q.  Would  you  advise  them  that  those  rights  were 
worth  what  they  originally  cost,  as  you  have  found  the  cost? 

"A.   Not  those  specific  rights. 

"Q.  But  I  have  asked  you  about  those  specific  rights:  I  have 
put  you  in  the  position  of  an  appraiser  or  an  arbitrator  to  tell 
these  two  people  the  value  of  those  rights,  and  I  ask  you  now  what 
you  would  tell  them. 

"A.  In  dollars  and  cents  at  the  present  moment  I  have  not 
given  the  subject  sufficient  thought  to  state  in  exact  terms. 

"Q.     I  am  asking  you  as  of  the  31st  of  December,  1913. 

"A.     I  say,  in  dollars  and  cents,  I  have  not  given  the  matter 

sufficient  thought  to  answer  that  question." 

#     *     #     #     # 

(9976)  "Now,  Mr.  Lee,  I  have  asked  you  to  tell  us  what  you 
would  advise  these  people  what  the  water  rights  were  worth,  the 
right  to  divert  14,000,000  gallons  a  day.  Just  keep  away  from 
structures  and  lands,  if  you  please.  You  have  not  assumed  at  any 
stage  of  this  proceeding  to  tell  the  court  what  you  think  the 
structures  and  lands  were  worth? 

"A.  No,  but  in  this  instance  the  sum  paid  may  have  included 
other  elements  than  water  rights. 

"Q.  I  am  not  talking  about  the  sum  paid.  I  ask  you  what 
further  information  you  would  need  than  that  you  have  already 
acquired  to  tell  these  two  people  what  the  water  rights  were 
worth  ? 

(9977)  "A.   I  was  in  the  process  of  stating  that  in  my  answer. 
"Q.  You  mean  that  in  order  to  tell  them  what  the  water  rights 

were  worth  you  would  have  to  have  more  information  about  the 
value  of  the  lands  and  the  value  of  the  structures? 
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"A.    At  the  time  of  the  purchase." 

##*##     #     *     # 

"Q.  For  what  purpose  have  you  been  giving  them  con- 
sideration ? 

"A.  In  this  case  we  have  been  giving  them  consideration  in 
connection  with  value  for  rate-fixing. 

"Q.  And  you  are  unable  to  say  whether  their  value  for  rate- 
fixing  is  their  value  or  not? 

"A.  Considering  the  rights  of  the  company  as  a  whole  I  regard 
the  value  as  I  have  ascertained  it  as  the  value  of  these  rights. 

"Q.    That  is  to  say  their  value  for  all  purposes? 

"A.    Considered  in  toto,  I  think  that  is  a  correct  statement. 

"Q.    "Whether  for  rate-fixing  or  any  other  purpose? 

(9978)    "A.    Yes;  of  course  as  I  said  yesterday  and  the  day 
before,  there  might  be  some  reasons  for  which  in  a  sale  a  some- 
what different  value  would  be  obtained,  but  generally  speaking  I 
think  it  would  be  that  value  for  all  purposes." 
#     *     #     *     # 

(9984)  "Q.  I  will  ask  you  again,  then,  what  would  you  advise 
those  two  people  as  to  that  phase  of  it.  Would  you  tell  them  that 
the  rights  were  not  worth  more  than  $8,000  per  million  gallons 
because  they  were  not  worth  more  than  that  for  irrigation  and 
that  therefore  that  was  all  they  were  worth  for  any  purpose? 

"A.  No. 

"Q.  That  is  to  say  in  that  case,  market  value  as  you  have  here- 
tofore determined  it  would  not  be  full  value,  would  it? 

"A.   The  market  value — 

"Q.  Answer  that  'Yes'  or  'No,'  please,  and  then  make  your 
explanation. 

"THE  MASTER:    Read  the  question. 

(Last  question  repeated  by  the  Reporter.) 

"A.  No,  not  at  the  present  time,  in  the  present  uses  to  which 
the  company  is  putting  this  water." 
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(9984-5)  "Q.  What  right  have  you  to  exclude  uses  for  which 
the  property  is  now  available  and  is  being  used,  in  your  ascertain- 
ment of  market  value? 

"A.   There  are  absolutely  no  sales  of  rights  for  that  purpose. 

"Q.  And  therefore  you  resort  to  something  that  your  common 
sense  tells  you  is  not  applicable  to  the  case  in  hand? 

"A.  No,  I  resort  to  something  which  my  common  sense  tells 
me  is  applicable  to  the  case  in  hand. 

"Q.  It  is  either  applicable  or  it  is  not;  one  of  those  propositions 
must  be  true ;  you  will  agree  with  that  even  if  I  do  suggest  it. 
What  is  you  answer  to  that?      A.   Yes,  that  is  certain." 

In  the  testimony  which  I  have  just  read,  a  very  determined 
effort  was  made  to  get  from  the  witness  an  expression  of  opinion 
as  to  the  value  of  the  water  rights  which  he  found  the  plaintiff 
owned.  A  similar  effort  was  made  to  get  from  him  an  expression 
of  opinion  as  to  the  value  of  the  water  rights  appertaining  to  the 
Peninsula  system,  but,  as  will  appear  from  a  reading  of  the  testi- 
mony on  that  subject,  the  second  effort  was  as  futile  as  the  first. 

(9836)  "If  you  were  considering  the  water  rights  of  the  com- 
pany on  the  Peninsula  today,  and  when  I  say  today  I  mean  as  of 
the  latter  part  of  1913,  would  you  find  that  the  Pilarcitos  right 
was  worth  nothing? 

"A.  By  the  method  that  I  outlined,  it  would  be  practically 
so,  because  the  local  uses  of  water  are  not  so  extensive,  nor  is 
the  demand  so  extensive  on  that  stream  locally  that  heavy  ex- 
penditures for  storage  would  be  justified.  Of  course,  it  is  not 
zero,  by  any  means,  but  I  mean  it  is  a  nominal  value. 

"Q.  It  is  not  entirely  germane  to  this  discussion,  Mr.  Lee, 
but  do  you  wish  to  be  understood  by  that  as  expressing  some 
doubt  as  to  the  propriety  of  the  utilization  of  that  source  by  the 
Spring  Valley  Water  Company?    A.    Not  in  the  least. 
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"Q.  Do  you  think  it  was  good  judgment  for  the  water  com- 
pany to  avail  of  that  source?     A.     Very  good  judgment. 

"Q.  Do  you  consider  that  a  very  valuable  asset,  as  part  of 
the  company's  property,  for  the  purposes  for  which  the  property 
of  the  company  is  used? 

"A.     I   consider  that  the   Pilarcitos  source  is  a  very  desirable 
addition  to  the  system,  and  one  that  is  of  great  usefulness." 
#     #     #     #     # 

(9842)  "Q.  Now,  I  understand  you  to  say  that  resorting  to 
the  method  of  reproduction  cost  you  would  probably  have  arrived 
at  the  opinion  that  the  Pilarcitos  rights  were  of  no  value. 

"MR.  SEARLS:     He  did  not  say  that. 

"THE  MASTER:    Market  value  cost,  was  it  not? 

"MR.  McCUTCHEN:     Market  value  theory. 

"A.  Yes,  following  out  the  market  value  theory,  they  would 
have  been  of  small  or  nominal  value,  the  Pilarcitos  rights. 

"Q.  You  have  said,  however,  in  connection  with  that,  that 
you  consider  the  Pilarcitos  as  a  valuable  acquisition  for  the  use 
of  San  Francisco. 

"A.  Yes.  it  would  be  valuable  as  used  by  the  company  sup- 
plying San  Francisco. 

"Q.  Then  if  you  had  not  resorted  to  the  market  value  theory, 
and  you  had  found  that  Pilarcitos,  or  the  waters  of  Pilarcitos  had 
been  used  to  water  stock,  and  that  for  that  purpose  they  were 
worth  a  certain  sum.  would  you  have  said  they  were  worth  no 
more  for  supplying  San  Francisco? 

"A.  I  said  that  following  out  the  market  value  theory  they 
would  be  of  no  more  value  as  we  could  apply  it  under  the  con- 
ditions obtaining  in  this  locality. 

"Q.  That  is  to  say,  your  conclusions  having  led  you  to  the 
conclusion  that  those  waters  were  necessary,  and,  I  might  say, 
vital  to  San  Francisco,  that  because  they  could  only  be  used  in 
the  neighborhood  where  they  were  purchased  for  watering  stock 
and,  for  that  purpose  only,  had  a  certain  value,  you  would  say 


1052 

that  by  the  same  token  they  only  had  that  value  for   the   pur- 
poses of  supplying  San  Francisco? 

"A.  Absolutely  not;  that  is  the  very  reason  that  I  abandoned 
that  method  and  adopted  the  original  cost,  because  it  is  obvious 
that  to  this  company,  in  its  work  of  supplying  (9943)  San  Fran- 
cisco with  water,  that  these  rights  have  more  value  than  they 
have  in  supplying  stock  on  the  streams." 
#     #     #     #     * 

(9953)  "Q.  Mr.  Lee,  will  you  be  good  enough  to  answer 
the  question  whether  or  not  the  right  to  divert  the  19,000,000  gal- 
lons of  water  per  day  from  the  Peninsula  sources  is  worth  these 
figures  you  have  arrived  at  by  the  application  of  the  cost  method? 

##*     ##### 

(9954)  "THE  WITNESS:  As  far  as  answering  'Yes'  or 
'No'  is  concerned,  I  think  the  question  ought  to  be  qualified  as  to 
whether  it  is  gross  value  or  net  value. 

"MR,  McCUTCHEN:  I  do  not  propose  to  qualify  it  at  all; 
I  am  asking  your  opinion. 

"A.     I  cannot  answer  it  by  'Yes'  or  'No'." 

Relation  of  Value  for  Irrigation  and  Domestic  Use. 

(9988)  "Q.  That  is  to  say," — referring  to  the  market  value 
of  $8,000  per  million  gallons  which  he  claimed  to  ascertain  by  a 
consideration  of  irrigation  uses — "it  is  worth  approximately  $8,000 
per  million  gallons  for  irrigation  and  it  is  worth  approximately 
$54,000  per  million  gallons  for  domestic  use? 

"A.  Well,  $54,000 — the  ratio  of  8  to  54  gives  the  ratio  I  speak 
of.  I  do  not  regard  the  $54,000  as  being  exactly  the  value  of  the 
water  in  use  in  irrigation,  but  that  is  the  ratio. 

"Q.  That  is  to  say  8  into  54  would  go  nearly  seven  times, 
and  you  would  say  that  these  water  rights  considered  from  their 
availability  for  domestic  uses  were  worth  about  seven  times  their 
market  value  for  irrigation  uses.  Is  that  a  fair  statement  of  your 
view  of  it? 

"A.     I  think  that  would  be  a  fair  statement  of  it. 
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"Q.     Now,   are  you   quite   satisfied   with   that   answer? 

"A.  I  think  so.  It  is  a  very  difficult  matter  to  place  figures 
upon. 

"Q.  I  ask  the  Reporter  to  read  that  to  you.  (The  last  ques- 
tion and  answer  repealed  by  the  Reporter.)  Are  you  willing  to 
stand  by  your  guns  in  that  respect,  Mr.  Lee? 

"A.  Under  consideration  that  we  are  discussing  net  water 
right  values,  I  am. 

"Q.  That  is  what  you  have  been  discussing  from  the  begin- 
ning, isn't  it? 

"A.  Yes.  But  in  a  number  of  cases  it  occurs  to  me  that  pos- 
sibly you  were  not  so,  that  we  might  have  been  at  cross  purposes. 

"Q.  At  any  rate  we  are  talking  now  of  net  value  of  these 
water  rights,  are  we? 

(9989)  "THE  MASTER:  Mr.  Lee  will  answer  for  himself; 
he  doesn't  know  whether  you  are  or  not. 

"A.     I  think  so;  as  far  as  I  am  concerned,  I  think  we  are. 

"MR.  McCUTCHEN:  Q.  In  view  of  that  statement,  what  is 
the  market  value  of  these  rights  per  million  gallons?  The  hand 
of  the  clock  is  going  along  very  rapidly,  Mr.  Lee,  and  I  want  to 
get  through  today. 

"A.  The  nearest  approach  to  the  market  value  of  these  rights 
which  I  can  arrive  at  is  the  original  cost  taken  together  with  the 
values  of  structures  and  lands  in  the  system  as  a  whole. 

"Q.  Now,  you  have  said  that  looked  at  from  the  standpoint 
of  their  availability  for  domestic  uses  the  rights  are  worth  seven 
times  their  market  value  for  irrigation  purposes.  Has  that  any- 
thing to  do  with  the  original  cost  of  the  rights? 

"A.  I  can  see  now  that  my  way  of  getting  at  this  ratio  did 
not  correctly  represent  my  views.  The  original  cost  of  the  water 
rights  together  with  the  value  of  the  lands  and  structures  to- 
gether make  up  the  value,  and  that  ratio  as  so  given  did  not  really 
express  my  views. 
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"Q.  So  these  water  rights  have  no  market  value  except  from 
the  standpoint  of  the  irrigator? 

"A.  They  certainly  must  have  some  market  value,  but  there 
are  no  sales  in  the  community  or  other  means  of  determining 
what  this  is,  and  the  nearest  approach  to  it  is  the  original  cost 
taken  in  connection  with  the  value  of  the  lands  and  structures." 


(9934)  "MR.  McCUTCHEN:  Q.  You  recognize  that  water 
is  rather  a  scarce  article  in  this  locality,  do  you  not? 

"A.  For  domestic  purposes  there  is  a  large  demand,  and  it 
can  be  considered  as  scarce  for  that  purpose. 

"Q.  Do  you  think  it  can  be  considered  any  less  scarce  for  that 
purpose  in  this  locality  than  water  is  for  the  irrigation  of  citrus 
crops  or  citrus  fruits  in  Southern  California? 

"A.     No,  not  in  most  of  the  citrus  districts. 

"Q.  You  don't  think  that  the  need  for  water  for  the  irriga- 
tion of  orange  groves  and  lemon  groves  in  Southern  California 
is  any  greater  than  the  need  for  water  for  domestic  use  in  and 
about  San  Francisco,  do  you? 

"A.     No,  not  considering  the  relation  of  supply  and  demand. 

"Q.  And  yet  you  say  that  water  is  worth,  resorting  to  the 
market  value  method,  ten  times  as  much  for  the  growing  of  citrus 
crops  in  Southern  California  as  it  is  for  domestic  use  in  San  Fran- 
cisco, do  you  not?    A.     No,  I  have  not  said  that. 

"Q.  Haven't  you  said  it  was  worth  $90,000  for  growing  citrus 
crops  in  Southern  California — per  million  gallons,  resorting  to 
your  market  value  method? 

"A.  The  average  of  the  gross  values,  as  I  determined  them 
in  citrus  culture,  is  over  $90,000 — it  is  some  $109,000. 

"THE  MASTER:  Q.  The  average  of  the  net  is  $90,700,  is  it 
not?    A.     Yes,  your  Honor,  the  average  of  the  net  is  $90,700. 

"MR.  McCUTCHEN:  Q.  You  found  that  average  of  the  net, 
did  you  not,  by  resorting  to  your  market  value  method? 
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"A.  I  found  that  the  net  value  for  the  water  in  use  for  citrus 
culture  in  that  district  to  be  $90,000  by  the  market  value  method. 

"Q.  And  by  the  same  method,  you  find  that  the  market  value 
of  the  water  on  the  Peninsula,  which  was  quite  available  (9935) 
for  use  in  San  Francisco,  where  you  say  it  is  badly  needed,  was 
only  $8,000  per  million  gallons? 

"A.  The  market  value  on  the  Peninsula  or  Alameda  Creek 
in  the  use  to  which  that  identical  water  could  be  put;  this  water 
could  not  be  put  to  the  use  of  citrus  culture. 

"THE  MASTER:  Q.  Then  you  would  say  that  if  citrus 
culture  were  prevalent  in  the  region  of  the  Niles  Cone  in  Santa 
Clara  Valley,  you  might  have  the  larger  values  here  for  domestic 
water  supply? 

"A.  It  is  quite  possible  if  citrus  culture  were  prevalent  and 
the  water  could  be  put  to  that  use,  that  it  would  have  a  market 
value  recognized  in  the  community  commensurate  with  its  value 
in  Southern  California.  In  that  event,  it  might  possibly  be  that 
the  net  value  of  the  water  rights  of  the  Spring  Valley  Water  Com- 
pany might  exceed  the  original  cost,  and  that  would  put  an  en- 
tirely different  situation  on  the  matter." 
#     #     #     *     # 

(10074)  "Q.  You  have  said,  you  know,  that  there  is  great 
need  for  water  on  the  other  side  of  the  bay,  haven't  you? 

"A.     On  the  west  side  of  the  bay? 

"Q.     On  the  easterly  side  of  the  bay,  and  on  the  westerly,  too. 

"A.     Yes,  in  the  bay  cities  there  is  a  demand  for  water. 

"Q.  It  might  fairly  be  said  that  there  is  a  shortage  of  water 
over  there,  might  it  not?     A.     Yes. 

"Q.  And  the  same  might  be  said  of  the  cities  on  the  westerly 
side  of  the  bay,  might  it  not? 

"A.  The  city  of  San  Francisco  is  certainly  in  need  of  water, 
and  there  is  a  rapidly  growing  demand. 

"Q.  Have  you  any  city  in  mind  on  the  westerly  side  of  the 
bay  where  the  same  thing  does  not  exist? 
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"A.     No,  water  is  needed  all  up  and  down  the  Peninsula. 

"Q.  It  was  said  by  a  gentleman  at  one  time  identified  with 
the  city  that  water  was  king  in  this  locality:  Do  you  think  that 
is  a  correct  statement? 

"A.  Certainly,  for  domestic  use,  water  is  an  all-important 
element  for  any  settlement,  any  town  or  city. 

"Q.  Then  we  are  agreed  on  this,  are  we,  that  there  is  a  very 
great  need  for  water  for  use  in  cities  on  the  westerly  side  of  the 
bay  and  a  very  great  need  for  water  for  use  in  cities  on  the  east- 
erly side  of  the  bay?    A.     Yes,  there  is  a  great  demand  for  water. 

"Q.  In  all  the  cities  on  the  westerly  side  of  the  bay,  and  in 
all  of  the  cities  on  the  easterly  side?     A.     Yes." 

To  briefly  summarize  Lee's  views,  we  paid  approximately 
$1,800,000  for  our  Alameda  water  rights,  exclusive  of  the  rights 
at  Pleasanton,  and  for  a  percentage  of  our  Peninsula  rights. 
The  remainder  of  our  Peninsula  rights  we  got,  according  to  Lee, 
by  the  purchase  of  lands.  What  was  the  percentage  purchased 
as  water  rights  and  what  the  percentage  acquired  by  land  pur- 
chases he  does  not  know.  To  this  $1,800,000,  he  added  $122,000 
which  he  found  to  be  the  value  of  the  right  to  take  water  from 
the  Pleasanton  lands.  He  does  not  say  that  this  $1,922,000  is  the 
value  of  our  water  rights,  but  that  in  his  opinion  and  because  by 
resort  to  what  he  called  his  market  value  method  he  reached  a 
figure  smaller  than  $1,922,000,  he  concluded  that  it  would  not  be 
fair  to  the  company  to  treat  the  water  rights  for  the  purpose  of 
a  rate-fixing  proceeding  as  of  a  value  less  than  $1,922,000.  That 
is  his  opinion,  not  as  to  the  value  of  the  property,  but  as  to  the 
fairness  with  which  the  plaintiff  should  be  treated.  When  he 
came  to  ascertain  market  value,  he  considered  uses  for  the  water 
which  are  out  of  the  question,  and  frankly  and  freely  admitted 
that  considering  its  availability  for  domestic  purposes  it  was  worth 
very  much  more  than  the  use  which  he  took  into  consideration,  in 
arriving  at  what  he  called  market  value.  I  cannot  too  strongly 
emphasize  this  portion  of  his  testimony.     That  is  to  say,  he  found 
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the  market  value  of  the  water  for  irrigation  purposes  on  the  Niles 
Cone  and  on  the  Peninsula  and  stated  that  did  not  represent  its 
market  value  for  its  most  available  use  or  purpose.  This,  of 
course,  is  the  equivalent  of  saying  that  he  did  not  ascertain  market 
value  at  all.  When  we  came  to  discuss  with  him  just  what  he 
meant  by  the  value  which  he  stated  in  his  report,  he  said  his 
conclusion  was  reached  for  the  purpose  of  a  rate-fixing  proceed- 
ing, and  not  for  the  purpose  of  sale.  At  times  he  stated  un- 
equivocally that  value  for  sale  was  somewhat  if  not  entirely  dif- 
ferent from  value  for  rate-fixing.  There  is,  of  course,  no  basis 
for  this  distinction,  but  it  goes  to  emphasize  the  suggestion  pre- 
viously made,  that  Lee  was  at  all  times  expressing  his  opinion 
about  what  should  be  done  as  a  matter  of  equity  or  fairness. 

As  a  matter  of  equity  and  fairness,  the  company  is  undoubtedly 
entitled  to  have  taken  into  consideration  what  it  paid  for  these 
properties,  but  it  does  not  lie  with  Lee  or  any  other  expert  to  tell 
the  court  that  that  is  value,  and  when  he  rests  his  conclusion  solely 
and  entirely  upon  that  consideration,  as  I  submit  he  has  done  in 
effect,  he  really  has  not  afforded  the  court  very  much  assistance. 

Pleasanton  Water  Rights. 

Before  leaving  Lee's  testimony  I  think  a  word  should  be  said 
with  reference  to  his  treatment  of  the  Pleasanton  lands.  With 
reference  to  all  other  water  rights  he  resorted  to  what  he  thought 
was  cost  for  the  purpose  of  ascertaining  their  value.  I  put  it  in 
this  way,  mindful  at  all  times  of  what  I  think  were  obvious  con- 
tradictions in  his  effort  to  make  the  cost,  as  he  ascertained  it, 
cover  all  rights  other  than  rights  appurtenant  to  lands.  How- 
ever, when  he  came  to  the  Pleasanton  lands,  he  abandoned  his 
cost  theory  entirely  and  said  that  the  water  right  value  as  to  those 
lands  was  the  capitalized  cost  of  pumping  water  from  them  to  the 
extent  that  water  would  have  to  be  lifted  by  reason  of  the  com- 
pany's operations. 

All  of  the  witnesses  agree  that  the  gravels  at  Pleasanton  are 
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supplied  by  stream  flow;  that  is  to  say,  the  waters  of  Arroyo 
Valle,  Arroyo  Mocho,  Arroyo  Positas  and  the  other  creeks  flow- 
ing from  the  Mt.  Diablo  hills,  flow  into  Pleasanton  gravels.  These 
gravels  were  likened  to  a  cup  and,  after  the  voids  are  filled,  the 
water,  continuing  to  flow  into  the  cup,  flows  over  the  lip,  so  to 
speak,  and  goes  down  Laguna  Creek.  The  movement  of  the  water 
after  it  reaches  the  gravels  may  be  slow,  but  it  is  unquestionably 
water  in  motion;  although  it  would  seem  not  to  make  any  dif- 
ference whether  it  is  or  not. 

I  do  not  intend  to  discuss  the  propriety  of  the  acquisition  of 
the  Pleasanton  lands,  as  that  has  already  been  fully  covered  by 
Mr.  Greene.  Lee  and  the  other  witnesses  for  defendants  can  indulge 
in  speculation  to  their  hearts'  content,  but  when  we  come  to  con- 
sider this  Pleasanton  situation,  we  are  always  met  by  one  out- 
standing fact,  and  that  is  that  if  the  company  had  not  made  the 
Pleasanton  development,  San  Francisco  would  have  been  without 
water. 

Lee  does  not  question  the  propriety  of  the  acquisition  of  the 
Pleasanton  lands,  but,  rather,  admits  lack  of  familiarity  with 
the  situation  with  which  the  company  was  confronted  at  the  time 
of  the  purchase. 

At  page  10,059  he  was  asked: 

"Q.  Mr.  Lee,  in  the  course  of  your  investigation,  did  you  find 
that  a  few  years  ago,  or  several  years  ago,  the  Spring  Valley 
Water  Company  purchased  quite  an  area  of  lands  around  Pleas- 
anton?    A.     Yes,  sir. 

"Q.  Did  you  know  that  just  prior  to  that  there  was  some 
litigation  threatened  against  it,  or  possibly  some  litigation  then 
pending  against  it  for  the  purpose  of  preventing  it  from  with- 
drawing water  from  those  lands? 

"A.  I  understood  in  a  general  way  that  there  was  litigation 
that  was  pending. 

"Q.     Do  you  mean  to  say  that  you  simply  understood  that  in 
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a  general  way  and  you  did  not  make  any  investigation  to  learn 
what  the  situation  was? 

"A.  I  assumed  that  that  was  one  reason  for  the  acquisition 
of  this  land. 

"Q.  You  assumed  that;  do  you  mean  by  that  you  simply 
jumped  at  that  assumption,  or  that  you  assumed  it  from  an  in- 
vestigation? 

"A.     That  was  the  import  of  the  information  which  I  had. 

"<,.».  Did  you  make  any  investigation  to  determine  whether 
the  water  which  it  was  withdrawing  from  that  source  at  that  time 
was  needed  for  San  Francisco? 

"A.  I  assumed  that  it  was  needed  for  San  Francisco,  other- 
wise the  company  would  not  have  been  developing  it. 

"Q.  If  you  had  been  representing  the  company  at  that  time 
and  had  been  alive,  as  you  would  have  been,  of  course,  to  the 
needs  of  San  Francisco,  would  you  have  advised  the  company 
not  to  purchase  those  lands  .' 

"A.  I  am  not  sufficiently  familiar  with  the  situation  at  that 
time  to  state. 

"Q.  If  you  have  any  lack  of  familiarity  with  the  situation  at 
that  time.  Mr.  Lee,  does  not  that  lack  of  familiarity  go  to  your 
ability  to  express  an  opinion  as  to  the  advisability  of  the  company 
owning  the  lands  now? 

"A.  I  think  not.  I  see  no  reason  why  the  company  could  not 
now  dispose  of  those  lands  at  a  very  profitable  figure." 

In  this  connection,  I  am  reminded  of  what  the  witness  said 
about  the  purchase  of  underground  reservoir  lands  in  Owens 
Valley  for  the  Los  Angeles  aqueduct.  Those  lands  have  been  held 
seven  or  eight  years,  and  Lee  said,  in  substance,  that  those  in 
charge  of  the  enterprise  had  considered  the  disposition,  at  some 
future  time,  of  the  surface  of  the  land,  reserving  the  water  rights. 

MR.  SEARLS:  You  might  mention  the  prices  that  were  paid, 
from  $2.50  to  $15  an  acre. 

MR.  MeCUTCHEN:    You  would  not  expect  lands  to  bring  the 
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prices  in  Owens  Valley  that  they  would  bring  around  Pleasanton, 
would  you? 

On  the  showing  here,  there  can  be  no  question  where  the  very 
great  preponderance  of  evidence  lies.  On  the  one  hand  we  have 
a  witness  who  says  that  on  account  of  the  complexities  of  the 
situation,  it  is  impossible  for  him  to  tell  what  these  rights  are 
worth,  and  that,  as  a  matter  of  fairness,  he  thinks  the  company 
should  be  allowed,  first,  the  cost  of  some  of  the  rights  and  an- 
other amount  which  he  thinks  represents  the  value  of  the  right 
as  against  the  Pleasanton  lands.  These  two  amounts  aggregate 
$1,922,000  odd  dollars.  He  does  not  say  that  this  represents  all 
of  our  rights  but  that  it  represents  all  of  them  which  were  not 
valued  by  the  land  appraiser  who  appraised  the  Peninsula  lands 
for  the  city.  Admittedly  that  land  appraiser  did  not  value  any 
water  rights,  whether  as  attached  to  lands  or  not ;  and  how  the 
conclusion  can  be  escaped,  that  Lee's  method  would  result  in 
denying  us  value  for  some  of  our  rights,  I  cannot  understand. 

In  the  beginning  of  Lee's  report  he  says  he  is  to  value  the 
right  to  take  35.8  million  gallons  per  day.  That  he  has  not  valued 
anything  of  the  kind  is  apparent  to  anyone  who  will  read  the 
report  and  read  his  testimony.  There  is  a  gap  in  Lee's  treatment 
of  this  subject  which  it  is  absolutely  impossible  to  supply  from 
anything  he  has  said  or  from  anything  which  any  other  witness 
has  said.  It  is  no  answer  to  this  to  quote  Lee 's  testimony  in 
which  he  says  that  the  water  right  costs,  as  he  found  them  on  the 
books  of  the  company,  include  all  rights,  whether  purchased  or 
not;  that  is  altogether  too  dogmatic  to  be  accepted  from  any  wit- 
ness. We  are  willing  to  receive  Lee's  opinion  on  matters  on  which 
he  is  presumed  to  be  qualified  to  speak,  but  we  are  quite  as  well 
able  as  he  is,  when  the  facts  are  stated  to  us,  to  determine  what 
rights  were  acquired  by  purchase. 

On  the  other  hand,  we  have  four  witnesses  who  do  not  confess 
their  inability  to  determine  the  value  of  water  rights  in  this 
locality,   and  who   are  in  substantial   agreement   as   to   what   the 
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value  is.  In  round  figures  they  all  state  it  to  be  one  hundred 
thousand  dollars  per  million  gallons  daily  supply. 

As  I  have  already  said,  your  Honor  is  not  bound  to  accept  the 
opinions  of  these  witnesses,  no  matter  with  what  unanimity  they 
may  be  expressed;  but,  considering  the  showing  that  is  made,  I 
submit  that  not  only  does  the  preponderance  lie  with  the  plaintiff, 
but  it  is  conservative  to  say  the  evidence  as  to  what  the  rights 
are  worth  is  all  one  way,  for  the  only  other  witness  who  testifies 
on  the  subject  says  he  was  unable  to  find,  and  it  is  evident  that 
he  did  not  find,  what  was  the  value  of  the  water  rights  in  question. 

I  have  omitted  to  call  your  Honor's  attention  to  some  testi- 
mony of  Mr.  Herrmann,  with  reference  to  the  increase  in  assessed 
value  of  properties  on  San  Mateo  Creek  between  the  date  of  the 
acquisition  of  riparian  rights  on  that  creek  and  1913.  At  page 
10,996  he  was  asked  by  Mr.  Greene : 

"Q.  T  also  asked  you,  Mr.  Herrmann,  to  investigate  the  in- 
crease in  assessment  of  lands  riparian  to  Alameda  Creek  from 
1888  to  1913:    Have  you  been  able  to  do  that? 

"A.     On  San  Mateo  Creek? 

"Q.  The  lands  which  were  riparian  to  San  Mateo  Creek  at 
the  time  the  rights   of  the   company  were   acquired. 

"A,     Yes,  I  have  done  that. 

"Q.     "What  was  the  result  of  your  examination? 

"A.  The  increase  in  the  assessed  value  of  those  lands  in  1913 
is  703%  over  the  assessed  value  in  1888." 

And  then  Mr.  Greene  offered  a  table,  which  is  found  between 
pages  10,996  and  10,997,  giving  the  detail  which  enabled  Mr. 
Herrmann  to  arrive  at  that  conclusion. 

Your  Honor  has  asked  me  how  you  were  to  determine  the 
quantity  of  water  which  we  are  entitled  to  divert  from  Alameda 
sources.  The  question  is  not  free  from  doubt.  No  one  except  a 
land  owner  in  Livermore  Valley,  the  water  table  under  whose 
lands  might  be  affected  by  extraordinary  withdrawals  by  the 
company,  is  in  a  position  to  complain  of  the  withdrawal  of  water 
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from  that  source,  and  we  do  not  admit  that  he  could  successfully 
complain. 

As  I  said  heretofore,  Herrmann  testified  that  the  Pleasanton 
basin  would,  during  all  the  years  in  controversy,  have  supplied 
enough  water  in  addition  to  the  natural  flow  at  Sunol  to  equal 
the  capacity  of  the  pipe  line.  This  capacity  prior  to  the  installa- 
tion of  the  booster  system  in  1913  was  seventeen  million  gallons 
per  day,  and  subsequent  to  its  installation  was  twenty-one  million 
gallons  per  day.  We  did  actually,  for  at  least  one  month  of  each 
of  the  years  in  controversy,  divert  water  equivalent  to  that 
pipe  capacity. 

The  question  for  consideration  is  not  necessarily  one  of  ap- 
propriation or  prescription.  The  water  which  was  diverted  was 
for  a  public  use  and  was  actually  transported  to  San  Francisco 
and  delivered  to  consumers,  and  the  fact  that  the  company  was 
withdrawing  water  from  all  of  its  Alameda  sources  for  use  in  San 
Francisco  was  a  matter  of  general  notoriety.  To  the  extent  that 
water  has  been  supplied  from  any  of  these  sources  for  the  benefit 
of  San  Francisco  and  its  inhabitants,  no  court  of  equity  would 
enjoin  the  company  from  continuing  the  diversion  if  such  con- 
tinued diversion  is  necessary  to  supply  the  public  need.  The 
principle  I  refer  to  is  that  announced  in  the  case  of 

Barton    v.    Riverside    Water    Co.,    155    Cal..    509;    101 
Pac.   790. 

I  also  cite 

Neivport    v.    Temescal    Water   Company,    149    Cal.    531; 

87  Pac.  372; 
Miller  &  Lux  v.  Enterprise  Canal  Co.,  169  Cal.  415;  147 
Pac.  567. 

These  cases  are  all  to  the  same  tenor,  and  I  think  if  I  read  from 
one  of  them  it  will  not  be  necessary  to  take  the  time  to  read  from 
the  others.  I  will  read  from  the  Miller  &  Lux  case,  169  Cal.  415, 
reading  from  page  426 : 
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"Newport  sued  to  enjoin  the  pumping  of  water  from  a 
tract  of  land  situated  some  5  or  6  miles  from  his  own  land, 
such  water  being  carried  away  and  applied  to  public  use 
outside  of  the  watershed.  This  had  continued  for  three  years 
with  his  knowledge  and  without  objection  by  him.  [The 
court  was  here  stating  the  facts  in  the  Newport  case.]  The 
court  stated  the   rule   in  these  words: 

"  '  *  *  *  an  absolute  injunction  should  not  be 
granted,  bul  an  injunction  conditional  merely  on  the  failure 
of  the  defendant  to  make  good  the  damage  which  results  from 
its  work.  Such  action,  if  successful,  should  be  regarded  in  its 
nature  as  the  reverse  of  an  action  in  condemnation.  The 
defendant  in  effect  would  be  held  to  be  damaging  private 
property  without  just  compensation  first  made  to  the  owner, 
and,  failing  to  make  such  compensation,  should  be  enjoined 
from  further  damage.'  " 

The  court  then  refers  to  a  number  of  decisions  discussing  that 
principle  and  then  says : 

"In  substance,  the  doctrine  established  by  these  decisions, 
though  not,  strictly  speaking,  the  doctrine  of  prescription,  at 
least  amounts  to  this :  That  where  a  person  has  suffered 
property  belonging  to  him  and  under  his  control  to  be  taken 
and  devoted  to  a  public  use  by  one  engaged  in  administering 
such  use,  and  the  matter  has  gone  on  so  far  that  the  bene- 
ficiaries thereof  rely  on  its  continuance  and  adjust  their 
affairs  accordingly,  such  owner  having  knowledge  thereof  and 
making  no  objection  or  protest,  this  conduct  will  be  regarded 
by  the  courts  as  a  dedication  by  such  owner  of  the  property 
to  the  particular  public  use,  and  he  cannot  thereafter  inter- 
rupt nor  prevent  the  same,  his  only  remedy  being  to  seek 
compensation  for  the  property  he  has  thus  allowed  to  be 
taken,  or  as  indicated  in  the  Newport  case." 

On  the  subject  of  prescription,  I  want  to  call  your  Honor's 
attention  to  a  Michigan  case,  that  of  Stock  v.  City  of  Hillsdale, 
155  Mich.  375;  119  N.  W.  435,  438.  This  opinion  does  not  state 
what  the  prescriptive  period  in  Michigan  is,  but  from  the  tenor 
of  the  opinion  it  is  evidently  15  years : 
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"For  more  than  20  years  before  the  filing  of  this  bill,  the 
city  had  occupied  this  plant,  used  this  water  without  any 
proceedings  being  taken  by  complainant,  and  in  defiance  of 
his  rights,  and  has  very  clearly  acquired  a  title  by  prescrip- 
tion. But  it  is  contended  that  this  did  not  give  the  city  the 
right  to  use  a  larger  amount  than  the  amount  taken  from  the 
lake  beginning  with  a  date  15  years  prior  to  the  filing  of  the 
bill ;  in  other  words,  that  the  prescriptive  right  should  be 
limited  to  the  14,241,000  gallons  per  year  which  the  city  was 
using  as  early  as  15  years  prior  to  the  beginning  of  the  suit. 
The  complainant  is  undoubtedly  right  in  the  contention  that 
the  prescriptive  right  of  defendant  would  be  limited  to  sub- 
stantially the  amount  of  water  which  had  been  used  for  the 
prescriptive  period ;  but  it  by  no  means  follows  that  a  remedy 
by  injunction  would  be  open,  for  year  after  year  the  use  of 
this  water  had  increased,  until  at  the  end  of  the  period  it  was 
substantially  340,000,000  gallons,  and  no  relief  by  injunction 
had  been  sought." 

MR.  SEARLS:  Is  that  the  measure  of  the  validity  of  title, 
that  you  cannot  attack  it  by  injunction? 

MR.  McCUTCHEN:  "Well,  I  take  it  that  that  would  be  the 
measure  of  the  right  here;  in  other  words,  that  would  be  the 
quantity  of  water  which  we  were  actually  supplying  to  San  Fran- 
cisco, or  which  we  had  the  right  to  supply,  that  is  to  say,  which 
we  had  the  right  to  supply  as  against  these  land  owners.  We 
have  the  right  to  call  upon  that  land  for  a  certain  quantity  of 
water  when  San  Francisco  needs  it;  we  have  done  so. 

MR.  SEARLS :  Suppose  you  had  to  make  a  million  dollar 
settlement  with  these  owners,  such  as  I  suggested  during  the  tes- 
timony of  Mr.  O 'Shaughnessy,  do  you  still  think  that  your  title  to 
these  rights  would  entitle  them  to  the  same  value  as  your  rights, 
say,  at  Sunol,  for  the  Alameda  Creek  diversion? 

MR.  McCUTCHEN :  Well,  I  think  that  would  be  a  matter  that 
would  have  to  be  considered  after  that  condition  arose.  It  might 
be  that  that  would  add  to  the  value  of  the  water  right  very  ma- 
terially.    What  we  are  concerned  with  here  is  a  determination  of 
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the  quantity  of  water  which  this  company  is  entitled  to  withdraw 
for  delivery  to  the  citizens  of  San  Francisco.  We  have  actually 
at  times  withdrawn  in  each  of  the  years  in  controversy  the  limit 
of  the  Alameda  pipe  line.  We  withdrew  that  at  times  when  the 
supply  of  water  was  limited,  if  you  can  say  it  is  limited  at  any 
time,  that  is  to  say,  we  took  it  in  the  months  of  the  year  when 
there  was  no  inflow,  or  appreciably  no  inflow  into  the  Alameda 
gravels,  and  the  damage  to  these  land  owners,  if  there  was  any 
damage,  was  as  great  under  those  conditions  as  it  could  be  under 
any  circumstances.  It  seems  to  me  we  have  established  the  right 
to  take  out  at  low  season,  so  to  speak,  the  maximum  quantity  of 
water  which  we  have  taken  in  any  one  of  these  years.  As  Mr. 
Greene  says,  suppose  this  land  belonged  to  us,  and  was  subjected 
to  a  mortgage,  we  might  have  to  pay  that  mortgage  at  some  time 
— we  probably  would — but  that  would  not  interfere  with  our 
right  to  take  the  water,  nor  would  it  change  the  base  upon  which 
we  would  be  entitled  to  a  return.  I  think  it  is  almost  incon- 
ceivable that  any  court  of  equity  would  issue  an  injunction  to 
restrain  us  from  taking  at  any  time  the  maximum  quantity  of 
water  which  we  have  taken  during  any  one  of  these  years  from 
that  source.  The  fact  that  these  landowners  might  have  an  action 
for  damages  against  us  is  something  the  court  is  not  to  consider 
here.  The  only  thing  we  need  to  consider  here,  or  at  any  rate 
determine  here,  is  whether  we  can  take  that  quantity  of  water. 
We  have  taken  it  in  the  past,  and  I  feel  very  sure  that  under  the 
doctrine  of  the  Barton  case  and  the  Miller  &  Lux  case  and  the 
other  cases  decided  by  the  Supreme  Court  of  this  State,  that  we 
would  not  be  restrained  from  taking  that  quantity. 

MR.  SEARLS :  You  would  be  restrained  under  the  doctrine  of 
the  Miller  &  Lux  case  if  you  did  not  make  that  compensation. 

MR.  McCUTCHEN:  If  we  are  required  to  make  compensa- 
tion at  any  time  and  we  then  attempt  to  charge  the  amount  so 
paid  against  water  rights,  or  include  that  in  the  value  of  water 
rights,  it  will  be  time  enough  then  to  determine  whether  we  are 
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entitled  to  do  that.  It  seems  to  me  it  does  not  come  with  good 
grace  from  the  city  to  say  it  is  getting  the  water,  but  because  the 
company  may  be  called  on  at  some  time  in  the  future  to  pay 
damages  to  the  owners  who  may  be  affected  by  the  withdrawal 
the  city  should  not  be  required  to  pay  anything  for  that  water — 
and  that  is  practically  the  position  here  as  I  understand  it.  The 
city  has  obtained  the  water,  and  will  obtain  it  whenever  it  is  nec- 
essary to  make  that  draft  upon  those  gravels.  If  the  city's  posi- 
tion is  sound,  the  company  is  not  to  receive  any  compensation  for 
that  right.  Whatever  position  the  city  takes  it  will '  not  relieve 
us  from  an  action  for  damages  by  the  land  owners  if  they  have 
any  such  right  of  action  against  us. 

MR.  SEARLS:  No,  but  I  suggested  that  the  burden  of  proof 
is  on  you  to  establish  your  title  to  continue  the  diversion  before 
you  put  a  value  on  that  which  is  admittedly  comparable  with 
established  water  right  valuations. 

MR.  McCUTCHEN:  "We  have  established  that  by  showing  we 
have  taken  the  water  from  those  lands  for  the  benefit  of  the  public, 
and,  having  taken  it,  we  are  entitled  to  continue  to  take  it  for  the 
benefit  of  the  public,  although  the  individual  property  owner  may 
possibly  have  a  right  of  action  against  us  for  damages.  As  Mr. 
Greene  says,  at  any  rate  that  is  the  fact  so  far  as  the  years  in 
controversy  are  concerned. 

For  three  months  during  the  year  1907  we  diverted  a  quantity 
equal  practically  to  the  capacity  of  the  pipe  line ;  that  is  to  say, 
we  diverted  16.9  million  gallons.  These  months  were  May,  June 
and  August,  and  during  those  months  the  precipitation  was  prac- 
tically negligible.  There  is  no  formal  showing  of  this,  but  it  is 
common  knowledge  that  owing  to  climatic  conditions  which  pre- 
vail in  this  part  of  the  country  there  could  not  have  been  any 
precipitation  during  those  months,  that  is,  any  such  precipitation 
as  would  have  replenished  those  gravels.  That  is  to  say,  whereas, 
in  a  winter  month  that  draft  might  not  have  had  much  effect  so 
far  as  the  height  of  the  water  table  was  concerned  on  account  of 
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the  inflow  to  the  basin,  in  the  months  of  May,  June  and  August 
the  entire  draft  was  net  draft,  so  to  speak.  We  diverted  that 
maximum  quantity  for  one  month  during  1908  and  for  one  month 
during  1909.  We  diverted  17  million  gallons  for  one  month  during 
1910  and  for  two  months  during  1911.  We  diverted  16.9  million 
gallons  for  one  month  during  1912.  For  one  month  during  1913 
we  diverted  20.1  million  gallons.  That  was  the  year  in  which  the 
booster  system  was  installed.  In  1914  we  diverted  21.4  million 
gallons  for  one  month  and  in  1915  we  diverted  21.3  million  gal- 
lons for  one  month.  These  figures  represent  the  maximum  with- 
drawal in  each  of  the  years  named.  May,  June,  August,  Novem- 
ber and  December  were  probably  periods  of  scarcity  as  compared 
with  the  highest  flows  of  the  respective  years.  The  only  question 
that  can  arise  is  whether,  considering  the  purpose  for  which  the 
water  is  to  be  used,  the  withdrawals  for  the  months  shown  in 
Herrmann's  table  have  given  us  the  right  to  withdraw  those  re- 
spective quantities  throughout  the  year  or  at  the  times  when  there 
may  be  need  for  such  withdrawals. 

With  the  precedents  established  in  these  years,  and  consider- 
ing how  vitally  necessary  is  this  water  to  San  Francisco,  a  court 
of  equity  would  not  enjoin  the  company  from  continuing  to  divert 
from  Livermore  Valley  the  quantity  which  it  did  divert  during 
the  maximum  months  to  which  attention  has  been  called. 

DEVELOPMENT  EXPENSE  OR  GOING  CONCERN  VALUE. 

MR.  GREENE:  I  shall  take  up  next,  if  your  Honor  please, 
development  expense  or  going  concern. 

In 

Adams  Express  Co.  v.   Ohio,  166  U.  S.   185,  41  L.  Ed. 
965  (1897), 
the  Supreme  Court  of  the  United  States  said:   (218) 

"In  the  complex  civilization  of  today  a  large  portion  of 
the  wealth  of  a  community  consists  in  intangible  property." 
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"*  *  whenever  separate  articles  of  tangible  property 
are  joined  together,  not  simply  by  a  unit  of  ownership,  but 
in  a  unit  of  use,  there  is  not  infrequently  developed  a  prop- 
erty, intangible  though  it  may  be,  which  in  value  exceeds 
the  aggregate  of  the  value  of  the  separate  pieces  of  tangible 
property."   (219)        *     *     * 

"In  conclusion,  let  us  say  that  this  is  eminently  a  practical 
age,  that  courts  must  recognize  things  as  they  are  and  as 
possessing  a  value  which  is  acorded  to  them  in  the  markets 
of  the  world."     (225) 

The  principle  here  announced  underlies  the  discussion  contained 
in  this  chapter.  Up  to  this  point  in  our  argument  we  have  con- 
sidered the  lands,  structures  and  water  rights  of  complainant.  We 
have  brought  the  reproduced  plant  to  the  stage  where  it  has  the 
physical  properties  of  the  present  system  and  the  right,  as  against 
others,  to  divert  the  water  actually  utilized  by  complainant.  Does 
the  cost  of  reproducing  those  properties  represent  the  worth  of 
complainant's  properties?  In  other  words,  is  there  any  value  in- 
herent in  a  plant  which  has  paid  the  bills  involved  in  weathering 
the  early  period  of  small  income  which  will  not  be  found  in  one 
the  construction  of  which  is  completed  but  the  operation  of  which 
has  not  begun?  Would  a  purchaser  of  water  properties  be  willing 
to  pay  more  for  the  former  than  the  latter?  There  can  be  no 
doubt  that  this  question  must  be  answered  in  the  affirmative;  it 
requires  no  technical  training  to  reach  the  conclusion  that  one 
would  prefer  to  own  an  operating  utility  which  has  left  in  the 
past  the  deficits  of  the  construction  and  development  period,  to  one 
just  built  which  must  face  those  deficits  and  the  hazards  incident 
to  them.  This  difference  in  value  is,  we  assume,  conceded  as  a 
matter  of  principle  by  defendant.  If  the  Hetch  Hetchy  system 
were  completed  and  ready  to  operate  today,  its  value  would  not 
be  equal  to  that  which  would  be  conceded  to  it  ten  years  hence. 
There  is  an  element  of  value  accruing  from  an  actual  demonstra- 
tion, not  only  that  a  project  is  economically  sound,  but  that  it  has 
paid  the  bills  which  that  demonstration  and  development  required. 
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It  is  this  element  of  value  which  has  been  called  "going  con- 
cern," or  development  expense,  and  it  is  in  this  direction  that 
much  of  the  discussion  regarding  the  valuation  of  public  utilities 
is  found.  The  consideration  of  this  subject  requires  us  to  retrace 
our  steps  and  examine,  once  again,  fundamental  questions  affect- 
ing a  determination  of  value. 

We  stated  at  the  outset  of  our  argument  that  value  is  worth 
in  terms  of  money.     It  is  a  single  sum  reached  by,  and  accruing 
from,  the  consideration  of  many  facts.     When  finally  reached,  it  is 
not  the  sum  of  the  worth  of  a  number  of  units.     It  is  the  amount 
which  the  appraiser,  taking  into  account  those  units,  their  service 
and  condition,  considers  the  plant  to  be  worth  as  it  stands  as  an 
operating  entity.    The  Supreme  Court  thus  discusses  the  subject  in 
Cleveland,  C.  C.  &  St.  L.  By.  Co.  v.  Backus,  154  U.  S. 
439,  444;  38  L.  Ed.  1041  (1893),  as  follows: 
"The  true  value  of  a  line  of  railroad  is  something  more 
than   an   aggregation  of  the   values  of  separate   parts  of  it, 
operated  separately.     It  is  the  aggregate  of  those  values  plus 
that   arising   from  a  connected  operation   of  the  whole,  and 
each    part    of    the    road    contributes    not    merely    the    value 
arising  from  its  independent  operation,  but  its  mileage  pro- 
portion   of   that    flowing    from    a    continuous    and   connected 
operation  of  the  whole.     *     *     *     *     A  notable  illustration  of 
this   was   in   the   Xew   York    Central   Railroad   consolidation. 
*     *     *     Immediately  upon  the  consolidation   of  these  com- 
panies, and  the  operation  of  the  property  as  a  single,   con- 
nected   line    of    railroad    between    Albany    and    Buffalo,    the 
value  of  the  property  was  recognized  in  the  market  as  largely 
in    excess    of    the    aggregate    of   the   values    of   the    separate 
properties.     It  is  unnecesary  to  enter  into  any  inquiry  as  to 
the  causes  of  this.     It  is  enough  to  notice  the  fact." 

The  Supreme  Court  of  Iowa,  in 

Cedar  Bapids  Gas,  etc.,  Co.  v.  Cedar  Bapids,  144  la.  426; 
120  N.  W.  966,  968,  969   (1909), 
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said: 

"What  such  an  enterprise  was  then  worth  cannot  be 
determined  by  the  mere  addition  of  the  separate  values  of 
its  component  parts." 

And,  again,  later,  in  the  same  opinion : 

"As  previously  intimated,  the  value  of  the  plant  is  to  be 
estimated  in  its  entirety,  rather  than  by  the  addition  of 
estimates  on  its  component  parts,  though  the  latter  course 
will  materially  aid  in  determining  the  value." 

This  principle  is  stated  here  because  it  must  be  borne  in  mind 
in  the  following  discussion. 

Reproduction  cost  is  one  of  the  facts  which  any  appraiser  will 
wish  to  know,  and  which  the  courts  say  he  should  know,  as  the  most 
important  indication  of  value  available.  The  respect  accorded  this 
method  of  valuation  is  often  given  without  an  appreciation  of  the 
basis  for  its  use.  It  can  only  be  applied  to  a  property  the  concep- 
tion and  construction  of  which  is  economically  justified.  As  applied 
to  a  plant  built  to  supply  a  supposed  need  which  does  not  in  fact 
exist,  it  would  be  absurd.  The  value  of  a  railroad  built  in  a  terri- 
tory where  there  was  no  traffic  would  bear  no  necessary  relation 
to  reproduction  cost.  Assuming,  however,  that  there  is  a  need  for 
service  and  that  the  plant  is  built  within  the  general  limits  pre- 
scribed by  the  demand,  it  is  at  least  worth  what  it  cost;  if  it  is 
not  worth  what  it  cost,  the  project  is  ill-advised  and  there  was  no 
warrant  for  the  construction.  If  the  need  exists  and  the  construc- 
tion fills  the  need,  the  plant  is  worth  its  cost  of  reproduction. 

This  is  true  of  any  plant  newly  built;  if,  when  completed,  it  is 
not  worth  the  money  which  has  gone  into  it.  it  is  because  there  is 
no  demand  for  the  service  or  because  the  plant  was  not  economically 
and  carefully  constructed.  Suppose  the  Spring  Valley  plant  had 
just  been  assembled  today;  that  it  was  ready  to  operate  but  had 
not  in  fact  operated.  Designed  and  constructed  as  it  is,  with  its 
present  supply,  and  with  the  demand  for  water  which  has  been 
shown  to  exist  in  this  case,  the  plant  would  be  worth  what  it  would 
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cost  to  reproduce  it, — its  reproduction  cost.  That  is  the  reasoning, 
it  is  submitted,  upon  which  the  courts  have  proceeded  when  they 
approved  the  reproduction  cost  method  of  valuation,  and  upon  which 
counsel  for  the  city  have  proceeded  in  following  the  reproduction 
cost  rule. 

Let  us  go  one  step  further,  however.  If  a  plant  has  a  value 
when  completed  but  without  having  commenced  operations,  it  has  a 
greater  value  when  it  has  met  the  expenditures  which  the  develop- 
ment of  business  required.  Its  value  in  the  first  instance  is  not  as 
great  as  in  the  second.  It  is  the  gap  between  these  two  values  which 
gives  rise  to  the  element  of  value  called  "going  concern."  This 
is  true  even  though  total  value,  because  of  extraneous  circumstances, 
may  only  equal,  or  in  fact  be  less  than,  reproduction  cost.  Floy  in 
his  work  on  Value  for  Rate  Making  says  (p.  218)  : 

"But  is  it  not  evident  that  the  actual  existing  business 
of  a  going  property  is  always  worth  something  more  than 
the  mere  physical  plant?  It  would  cost  something  for  a 
new  company  to  secure  that  same  business,  even  though  the 
gross  revenue  were  only  sufficient  to  pay  actual  operating 
expenses.  Hence,  it  is  impossible  for  a  going  property  to 
exist  without  having  some  going  value,  although  the  market 
value  of  the  entire  property,  including  its  going  value,  in 
the  case  of  sale,  might  be  less  than  the  present  depreciated 
value  of  the  physical  property  alone.  The  non-success  of 
a  utility  as  a  paying  property  does  not  demonstrate  there 
is  no  going  value  any  more  than  the  existence  of  such 
property  demonstrates  the  physical  plant  is  worth  what  it 
may  have  cost  or  what  it  may  now  appraise  for.  An  investor 
will  always  be  willing  to  pay  a  bonus  for  an  established 
business  as  compared  with  buying  the  structural  property 
without  such  business,  because  in  the  latter  case  it  will 
cost  something  additional  to  create  an  established  business." 

If  the  plant  were  of  comparatively  recent  construction,  and 
cost  was  a  fair  basis  for  reaching  value,  the  cost  actually  borne 
by  the  utility  in  acquiring  its  business  might  be  a  fair  measure 
of  that  value;  if  an  old  plant  and  reproduction  cost  becomes  the 
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test  as  to  structures,  the  cost  of  reproducing  its  present  business 
would  be  applied.  Regardless  of  which  measure  might  be  applicable 
in  a  given  case,  the  fact  is  that  any  appraiser  would  finally  value 
a  plant  under  consideration  by  him  as  it  in  fact  existed,  using,  to 
reach  his  results,  all  yard-sticks  and  considering  all  phases  of  the 
problem  and  all  elements  of  value.  He  would  not  give  the  same 
value  to  an  enterprise  in  operation  as  to  one  just  built,  untried, 
with  heavy  outlays  ahead. 

This  brings  us  to  the  fundamental  fallacy  underlying  the  sug- 
gestion borrowed  by  Dillman  from  others  and  applied  to  this  case, 
that  a  public  utility  plant  is  only  worth  the  value  of  its  structures 
and  lands,  and  that  in  allowing  reproduction  cost  of  its  physical 
plant,  going  concern  or  development  expense  is  covered. — the  impli- 
cation being  that  that  element  is  worth  the  difference  between  scrap 
value  and  reproduction  cost  of  the  physical  plant. 

A  property  designed  to  fill  a  real  need  is  worth  what  it  cost  to 
build  it  before  it  commenced  actual  operation.  A  purchaser  would 
pay  that  for  it.  When  it  has  passed  through  the  period  of  deficits 
and  losses,  it  is  worth  more,  the  purchaser  would  pay  more.  The 
principles  is  thus  stated  by  Hazen: 

(8332)  "It  sometimes  has  been  said  that  a  plant  was  valued 
as  a  going  plant  when  the  cost  of  reproduction  is  estimated  but 
it  does  not  seem  to  me  that  that  follows.  Take  the  case  of  a  plant 
that  has  just  been  built  for  a  new  service;  it  has  not  any  business 
and  it  has  not  any  going  value.  It  is  certainly  worth  the  cost  of 
reproduction.  The  difference  between  the  going  plant  and  the  plant 
that  is  not  going  is  something  that  comes  afterwards,  and  when  it 
gets  it,  it  is  an  added  value.  To  take  the  other  view  of  it,  if  you 
follow  it  backwards,  is  to  reach  the  conclusion  that  if  the  plant  did 
not  exist  it  would  not  pay  to  build  one,  which  certainly  is  not  true 
of  the  conditions  in  San  Francisco  or  other  American  cities." 

The  subject  has  been  considered  by  the  New  York  courts.  The 
Public  Service  Commission  of  New  York,  said: 
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In  the  Matter  of  the  Application  of  the  Kings  County 

Lighting  Co.,  P.  S.  C.  R.  of  N.  Y.,  Vol.  2,  p.  659: 

"Throughout  the  appraisal  the  plant  has  been  treated  as 

a  'going  concern.'     The  properly   has   not  been  valued  as  a 

defunct  or  static  concern.    If  it  had  beeD  the  value  would  be 

very  much  lower  than  the  amount  fixed." 

And  the  commission  declined  to  make  any  allowance  because  of 
the  existence  of  this  element  of  value.  The  case  was  taken  to  the 
Supreme  Court  and  to  the  Court  of  Appeals  of  New  York,  both 
courts  negativing  the  statement  just  quoted  and  its  further 
announcement  that  going  concern  as  a  separate  item  in  the  valua- 
tion of  a  property  in  a  rate  case  was  not  to  be  ascertained,  allowed 
and  added  to  the  value  of  the  structural  property. 

The  Court  of  Appeals,  in  discussing  this  particular  contention  in 
People  ex  rel.  v.  Willcox,  210  N.  Y.  479;  104  N.  E.  911, 
912,  914   (1914), 


said 


"The  commission  in  this  case  says,  it  was  taken  into  ac- 
count in  valuing  the  plant  as  a  'going'  and  not  as  a  'defunct' 
or  'static'  concern  and  that  it  was  also  considered  in  fixing 
the  fair  rate  of  return.  The  Appellate  Division  says  that 
there  is  no  proof  of  the  latter  fact  in  the  record.  Thus  the 
first  question  certified  requires  us  to  decide  whether  'going 
value'  is  to  be  appraised  as  a  distinct  item,  or  whether  it  is 
sufficient  to  regard  it  as  something  vague  and  indefinable  to 
be  given  some  consideration  but  not  enough  to  be  estimated. 
The  valuation  of  the  physical  property  was  determined  by 
ascertaining  the  cost  of  reproduction  less  accrued  depreciation. 
Preliminary  and  development  expenses  prior  to  operation  were 
included,  but  no  allowance  was  made  for  the  cost  of  develop- 
ing the  business.  By  that  method,  the  plant  was  valued  in 
a  sense  as  a  'going  concern,'  in  other  words,  'scrap'  values 
were  not  taken;  but  to  say  that  that  sufficiently  allows  for 
'going  value'  is  the  same  as  to  say  that  'going  value'  is  not 
to  be  taken  into  account."     *     *     *     * 

"It  would  have  been  entitled  to  a  return  on  the  valuation 
adopted  by  the  commission  if  it  had  no  customers,  but  was 
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just    ready    to    begin    business,    whereas    it   had    a   plant   in 
operation  with  an  established  business,  which  everyone  knows 

takes  time,  labor  and  money  to  build  up." 

*  #         # 

"Manifestly  a  rate  computed  on  the  cost  today  of 
reproducing  the  bare  plant  would  not  be  fair.     Experience 

is  proverbially  expensive." 

*  *         * 

"The  term  'going  value'  though  not  exactly  denned,  has 
been  used  quite  generally  to  comprise  the  elements  not 
included  in  the  structural  value  of  the  property  in  its  present 
condition.  The  term  is  not  important.  The  point  is  that  in 
some  manner  and  under  some  appropriate  heading  a  due 
allowance  must  be  made  for  the  investment  in  those  elements. ' ' 

We  are  plainly,  then,  not  making  a  proper,  or  any,  allowance  for 
the  expenses  incident  to  establishing  its  business  when  we  determine 
the  reproduction  cost  of  the  physical  properties  alone.  The  difficulties 
of  the  situation  force  us  to  consider  elements  of  value  piecemeal. 
Parcels  of  land,  individual  structures,  separate  water  rights,  and, 
finally,  that  element  of  value  which  results  from  having  met  the  costs 
and  passed  through  the  hazard  of  putting  the  plant  into  actual 
operation.  These  values,  or  more  properly  these  costs  of  reproduction, 
give  us  the  most  accurate  measure  of  total  value  we  have,  but  we  may 
not  choose  some  and  discard  others,  and  then  claim  that  we  have 
reproduction  cost  of  value. 

Is  there  any  reason,  in  determining  reproduction  cost,  for  not 
including  as  one  of  the  elements  of  value  that  particular  element 
called  "going  concern"  or  development  expense,  or  cost  of  repro- 
ducing the  business?  We  submit  that  there  is  no  such  reason  and 
that  the  courts  have  so  decided.  We  shall  now  consider  the  cases 
in  which  the  Supreme  Court  has  had  occasion  to  take  up  this 
question. 

In 

Knoxville    v.    Knoxville    Water    Co.,    212    U.    S.    1 ;    53 
L.  Ed.  371   (1909), 
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the  court  stated  that  it  "assumed  without  deciding"  that  an  allow- 
ance of  more  than  10%   on  account  of  this  element  of  value  was 
properly  added  in  that  case,  no  basis  for  the  value  being  given. 
In 

Omaha  v.  Omaha  Water  Co.,  218  U.  S.  180;  54  L.  Ed. 
991  (1910), 
litigation  which  involved  the  purchase  by  a  municipality  of  a 
privately  owned  plant  under  proceedings  similar  to  those  in  eminent 
domain,  a  total  value  of  over  $6,000,000  was  found,  of  which 
$562,712.45  was  stated  to  cover  going  value.  The  city  contested 
this  last  allowance  and  the  case  reaching  the  Supreme  Court,  Mr. 
Justice  Lurton,  in  delivering  the  opinion  of  that  court,  said: 

"The  option  to  purchase  excluded  any  value  on  account  of 
unexpired  franchise;  but  it  did  not  limit  the  value  to  the 
bare  bones  of  the  plant,  its  physical  properties,  such  as  its 
lands,  its  machinery,  its  water  pipes  or  settling  reservoirs, 
nor  to  what  it  would  take  to  reproduce  each  of  its  physical 
features.  The  value  in  equity  and  justice  must  include  what- 
ever is  contributed  by  the  fact  of  the  connection  of  the  items 
making  a  complete  and  operating  plant.  The  difference 
between  a  dead  plant  and  a  live  one  is  a  real  value,  and  is 
independent  of  any  franchise  to  go  on,  or  any  mere  good  will 
as  between  such  a  plant  and  its  customers.  That  kind  of 
good  will,  as  suggested  in  Willcox  v.  Consolidated  Gas  Co., 
212  U.  S.  19,  is  of  little  or  no  commercial  value  when  the 
business  is,  as  here,  a  natural  monopoly,  with  which  the 
customer  must  deal,  whether  he  will  or  no.  That  there  is 
a  difference  between  even  the  cost  of  duplication,  less  depre- 
ciation, of  the  elements  making  up  the  water  company  plant, 
and  the  commercial  value  of  the  business  as  a  going  concern, 
is  evident.  Such  an  allowance  was  upheld  in  National 
Waterworks  Co.  v.  Kansas  City,  62  Fed.  Rep.  853,  where  the 
opinion  was  by  Mr.  Justice  Brewer.  We  can  add  nothing  to 
the  reasoning  of  the  learned  Justice,  and  shall  not  try  to. 
That  case  has  been  approved  and  followed  in  Gloucester 
Water  Supphj  Co.  v.  Gloucester,  60  N.  E.  977;  179  Mass.  365; 
Norvjich  Gas  &  Electric  Co.  v.  Norwich,  76  Connecticut  565 ; 
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57  Atl.  746.  No  such  question  was  considered  in  either 
Knoxville  v.  Knoxville  Water  Co.,  212  U.  S.  1,  or  in  Willcox 
v.  Consolidated  Gas  Co.,  212  U.  S.  19.  Both  cases  were  rate 
cases,  and  did  not  concern  the  ascertainment  of  value  under 
contracts  of  sale." 

It  has  been  claimed  at  numerous  times  that  these  statements 
showed  an  understanding  on  the  part  of  the  Supreme  Court  that  a 
different  rule  was  to  be  applied  in  rate  cases  from  the  one  observed 
in  cases  of  sale  or  in  proceedings  in  eminent  domain,  and  that 
an  element  of  value  conceded  in  the  latter  cases  was  not  to  be  con- 
sidered in  a  rate  case.  We  pass  the  claim  for  the  present  with 
the  suggestion  that  it  would  indeed  be  an  anomaly  if  a  purchaser 
might  be  compelled  to  pay  for  something  for  which  he  could  not 
legally  exact  a  return.  It  is  submitted  that  the  language  can  be 
given  such  construction.  Going  concern  value  was  not  an  issue  in 
either  the  Knoxville  case  or  the  Willcox  case,  and  neither  concerned 
the  ascertainment  of  value  under  contracts  of  sale.  The  decision, 
however,  in  no  wise  intimates  that  going  value,  as  properly  under- 
stood and  as  here  denned,  should  be  omitted  in  a  rate  case. 

It  will  be  observed  that  reference  is  here  made,  and  that  the 

approval  of  the  court  is  given,  to  a  decision  of  Judge  Brewer  in 

National   Waterworks   Co.   v.  Kansas   City,  62  Fed.   853, 

865    (1894), 

another  sale  case.     No  discussion  of  this  subject  is  complete  without 

reference  to  that  opinion,  and  we  now  quote  from  it: 

"A  completed  system  of  waterworks  such  as  the  company 
has,  without  a  single  connection  between  the  pipes  in  the 
streets  and  the  buildings  of  the  city,  would  be  a  property  of 
much  less  value  than  that  system  connected,  as  it  is,  with  so 
many  buildings,  and  earning,  in  consequence  thereof,  the. 
money  which  it  does  earn.  The  fact  that  it  is  a  system  in 
operation,  not  only  with  a  capacity  to  supply  the  city,  but 
actually  supplying  many  buildings  in  the  city, — not  only 
with  a  capacity  to  earn,  but  actually  earning, — makes  it 
true    that    'the    fair    and    equitable    value'    is    something    in 
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excess  of  the  cost  of  reproduction.  The  fact  that  the  com- 
pany does  not  own  the  connections  between  the  pipes  in  the 
streets  and  the  buildings — such  connections  being  the  property 
of  the  individual  property  owners — does  not  militate  against 
the  proposition  last  stated,  for  who  would  care  to  buy,  or  at 
least  give  a  large  price  for,  a  waterworks  system  without  a 
single  connection  between  the  pipes  in  the  streets  and  the 
buildings  adjacent.  Such  a  system  would  be  a  dead  structure, 
rather  than  a  living  and  going  business.  The  additional  value 
created  by  the  fact  of  many  connections  with  buildings,  with 
actual  supply  and  actual  earnings,  is  not  represented  by  the 
mere  cost  of  making  such  connections.  Such  connections  are 
not  compulsory,  but  depend  upon  the  will  of  the  property 
owners,  and  are  secured  only  by  efforts  on  the  part  of  the 
owners  of  the  waterworks,  and  inducements  held  out  therefor. 
The  city,  by  this  purchase,  steps  into  possession  of  a  water- 
works plant, — not  merely  a  completed  system  for  bringing 
water  to  the  city  and  distributing  it  through  pipes  placed  in 
the  streets,  but  a  system  already  earning  a  large  income  by 
virtue  of  having  secured  connections  between  the  pipes  in 
the  streets  and  a  multitude  of  private  buildings.  It  steps 
into  possession  of  a  property  which  not  only  has  the  ability 
to  earn,  but  is  in  fact  earning.  It  should  pay  therefor  not 
merely  the  value  of  a  system  which  might  be  made  to  earn, 

but  that  of  a  system  which  does  earn." 

#         #         # 

' '  Nor  would  the  mere  cost  of  reproducing  the  waterworks 
plant  be  a  fair  test,  because  that  does  not  take  into  account 
the  value  which  flows  from  the  established  connections 
between  the  pipes  and  the  buildings  of  the  city." 

Cedar  Rapids  Gas,  etc.,  Co.  v.  Cedar  Rapids,  223  U.  S. 
655;  56  L.  Ed.  594, 
was  decided  in  1912.  For  a  clear  understanding  of  the  issues  in 
that  case  some  preliminary  statement  is  necessary.  A  bill  of 
complaint  had  been  filed  in  the  Supreme  Court  of  Iowa  to  prevent 
the  enforcement  of  an  ordinance  fixing  rates  to  be  charged  for  gas. 
The  decree  of  that  court,  upholding  the  validity  of  the  ordinance, 
was  attacked  in  the  Federal  Supreme  Court  upon  the  ground  that 
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it  denied  to  the  company  the  protection  to  which  it  was  entitled 
under  the  Fourteenth  Amendment.  From  the  decision  in  the  state 
court  we  quote  as  follows:   (144  la.  426;  1020  N.  W.  966,  969) 

"As  previously  intimated,  the  value  of  the  plant  is  to  be 
estimated  in  its  entirety,  rather  than  by  the  addition  of  esti- 
mates on  its  component  parts,  though  the  latter  course  will 
materially  aid  in  determining  the  value.  Advantages  have 
accrued  through  the  sagacity  of  its  management  as  contended 
by  appellant.  So,  too,  there  are  the  inevitable  mistakes  which 
would  not  be  likely  in  the  construction  of  a  new  plant;  but 
to  put  a  new  plant  in  profitable  operation  time  would  be 
required,  and  aside  from  the  intangible  element  of  good  will, 
the  fact  that  the  plant  is  in  successful  operation  constitutes 
an  element  of  value.  As  said,  the  value  of  the  system  as 
completed,  earning  a  present  income,  is  the  criterion.  Inso- 
far as  influenced  by  income,  however,  the  computation  neces- 
sarily must  be  made  on  the  basis  of  reasonable  charges,  for 
whatever  is  exacted  for  a  public  service  in  excess  of  this  is 
to  be  regarded  as  unlawful.  Save  as  above  indicated  the 
element  of  value  designated  a  'going  concern'  is  but  another 
name  for  'good  will,'  which  is  not  to  be  taken  into  account 
in  a  case  like  this,  where  the  company  is  granted  a  monopoly. 
[Citing  Cedar  Rapids  Water  Co.  v.  City  of  Cedar  Rapids, 
118  Iowa,  234,  81  N.  W.  1081;  Willcox  v.  Consolidated  Gas 
Co.,  212  U.  S.  19.]  The  witnesses  for  plaintiff  took  into 
account  'good  will'  in  giving  their  opinion  of  the  enhance- 
ment in  value  because  of  being  a  good  concern,  and  we  have 
no  means  of  separating  these  so  as  to  ascertain  their  estimate 
of  the  separate  advantage  of  completion  so  as  to  earn  a 
present  income." 

From  the  portion  of  the  opinion  just  quoted  it  is  apparent  that 
the  court  refused  to  allow  a  certain  claim  for  going  concern,  because 
the  amount  claimed  included  an  allowance  for  good  will,  and  the 
record  disclosed  no  method  of  segregation. 

THE  MASTER:     That  was  pointed  out  in  the  Des  Moines  case 
by  Justice  Day. 
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MR.  GREENE:  It  was  referred  to,  your  Honor,  but  I  just 
wanted  to  make  entirely  clear  the  point  that  was  before  the  state 
court. 

The  court  expressly  states  that  "the  fact  that  the  plant  is  in 
successful  operation  constitutes  an  element  of  value,"  and  that  "the 
value  of  the  system  as  completed,  earning  a  present  income,"  should 
be  the  criterion.  It  is  entirely  clear  from  the  record  that  the  court 
allowed  a  value  which  included  not  only  the  value  of  the  physical 
properties  but  also  an  amount  in  excess  thereof.  It  is  equally  clear 
that  it  intended  to  make  the  additional  allowance  for  this  element. 
When  the  case  reached  the  Supreme  Court  it  was  contended  by  the 
company  that  going  value  had  been  excluded.  To  this,  that  court 
replied : 

"Then  again,  although  it  is  argued  that  the  court  excluded 
going  value,  the  court  expressly  took  into  account  the  fact 
that  the  plant  was  in  successful  operation.  What  it  excluded 
was  the  good  will  or  advantage  incident  to  the  possession  of 
a  monopoly,  so  far  as  that  might  be  supposed  to  give  the 
plaintiff  the  power  to  charge  more  than  a  reasonable  price. 
*  *  *  In  this  case,  the  court  fixed  a  value  on  the  plant 
that  considerably  exceeded  its  cost  and  estimated  that  under 
the  ordinance  the  return  would  be  over  6  per  cent.  Its 
attitude  was  fair  and  we  do  not  feel  called  upon  to  follow 
the  plaintiff  into  a  nice  discussion  of  details.  We  perhaps 
should  have  adopted  a  rule  as  to  depreciation  somewhat 
more  favorable  to  the  plaintiff,  or,  it  may  be,  might  have 
allowed  this  or  that  item  that  the  state  court  struck  out, 
but  there  is  nothing  of  which  we  can  take  notice  in  the  case 
that  could  warrant  us  in  changing  the  result  or  in  saying  that 
the  plaintiff  did  not  get  as  much  as  it  could  expect  when 
leave  was  reserved  for  it  to  try  again." 

The  case  was,  of  course,  taken  to  the  Supreme  Court  on  a 
writ  of  error  and  the  review  of  that  court  was  limited  to  ques- 
tions of  law.  It  might  not  review  questions  of  fact  as  it  could 
have  done  had  the  case  been  on  an  appeal  in  an  equity  case  from 
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a  lower  Federal  court.  It  necessarily  follows  that  if  the  upper 
court  found  that  the  state  court  had  included  any  allowance  for 
going  value,  even  though  the  upper  court  should  have  deemed  a 
larger  allowance  proper,  the  case  could  not  be  reversed.  The 
lower  court  expressly  stated,  as  we  have  shown,  that  it  did  con- 
sider going  value  in  arriving  at  its  final  value;  it  in  fact  did  this, 
and  the  Supreme  Court  found  that  a  definite  addition  was  made, 
saying  that  the  state  court  "fixed  a  value  on  the  plant  that 
considerably  exceeded  its  cost."  It  is  clear  that  the  Cedar  Rapids 
case  furnishes  abundant  support  for  the  contention  we  have  made, 
and  that  it  holds,  in  principle,  that  going  value  must  be  included 
in  the  rating  base. 

MR.  SEARLS :     It  does  not  say  reproduction  cost,  does  it  ? 

MR.  GREENE:  I  don't  just  get  the  point  of  your  query,  Mr. 
Searls? 

MR.  SEARLS:  Do  you  understand  that  the  Supreme  Court 
meant  that  the  state  court  had  fixed  a  value  which  exceeded  the 
reproduction  cost  of  the  plant,  or  its  constituent  costs,  or  a  value 
which  exceeded  its  original  cost? 

MR.  GREENE :     A  value  which  exceeded  its  reproduction  cost. 

The  question  was  indirectly  considered  in 

Lincoln  Gas  &  Elec.  L.  Co.  v.  City  of  Lincoln,  223  U.  S. 
349;  56  L.  Ed.  466  (1912), 
the  decision  in  which  was  rendered  three  weeks  after  that  in  the 
Cedar  Rapids  case.  Here,  the  court  below  had  appraised  the  prop- 
erty by  the  application  of  the  reproduction  cost  less  depreciation 
method,  and  had  refused  to  consider  or  allow  going  value.  The 
total  value  found  by  the  court  below  was  $565,000.  An  appeal 
was  taken  to  the  Supreme  Court,  the  company  claiming  that  the 
court  below  had  undervalued  its  tangible  property  and  had  erred 
in  excluding  an  allowance  for  going  value  for  which  the  company 
claimed  $100,000.  These  matters  were  considered  by  the  Supreme 
Court.     It  was  held  that  the  evidence  was  not  sufficiently  detailed 
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and  specific  for  a  final  determination,  and  the  decree  was  reversed, 
with  instructions  to  refer  the  case  to  a  skilled  master  "who  should 
make  a  full  report  upon  the  value  of  the  property,  and  report  fully 
his  findings  upon  all  of  the  questions  raised  by  either  party, 
separately."  One  of  the  questions  raised  was  the  inclusion  or 
exclusion  of  going  concern  value.  If  the  Supreme  Court  had  had 
any  doubt  that  going  value  should  be  included,  the  question  would 
have  been  then  and  there  decided,  for  there  was  no  need  for  any 
additional  testimony  to  determine  that  legal  proposition.  The  case 
does  not  decide  our  point,  but  it  leaves  only  one  reasonable  inference. 
We  now  come  to  the  last  case  in  which  this  question  was  con- 
sidered by  the  Supreme  Court. 

Des  Moines  Gas  Co.  v.  City  of  Des  Moines,  238  U.  S.  153, 
162,  163;  59  L.  Ed.  1244, 
the  opinion  in  which  was  delivered  on  June  14,  1915.  The  case 
was  referred  by  the  court  to  a  special  master,  and  the  decree  of 
the  lower  court  upholding  the  validity  of  the  rates  was  appealed 
to  the  Supreme  Court.  The  judgment  of  the  lower  court  was  sus- 
tained and  the  injunction  was  denied.  The  opinion,  written  by  Mr. 
Justice  Day,  states: 

"Before  considering  the  correctness  of  the  rulings  of  the 
master  and  their  confirmation  by  the  district  court,  it  is 
proper  to  notice  that  there  is  considerable  difference  between 
counsel  as  to  what  the  master  actually  found,  as  to  whether 
he  included  the  sum  of  $300,000,  which  he  was  disposed  to 
allow  for  going  value  in  the  $2,240,000  valuation  found  by 
him.  or  whether  it  was  added  to  the  estimate  of  the  value 
of  the  property  already  made  by  him.  We  think  the  master 
intended  to  value  the  property  at  $2,240,000  exclusive  of  the 
$300,000  which,  as  we  have  said,  he  was  at  first  disposed  to 
allow  for  going  value,  and  also  that  he  deducted,  in  reaching 
the  $2,100,000,  the  $140,000  claimed  by  the  Gas  Company  as 
a  proper  allowance  because  of  the  cost  of  removing  and  replac- 
ing pavements,  as  above  stated.  We  think,  too,  that  it  was 
the  master's  conclusion  that,  if  the  $300,000,  which  he  was 
at    first    disposed    to    allow,    as    stated,    or   the    $140,000    for 
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paving,  were  included,  the  valuation  of  the  plant  would  be 
such  that  a  fair  return  could  not  be  made  upon  the  value 
of  the  property,  and  therefore  the  company  would  be  entitled 
to  a  decree  in  its  favor.  It  therefore  follows,  that  the  deter- 
mination of  the  correctness  of  the  decrees  below,  confirming 
the  master's  report,  depends  upon  and  requires  a  considera- 
tion of  these  two  items." 

The  court,  after  calling  attention  to  the  fact  that  the  master 
was  at  first  disposed  to  allow  $300,000  as  a  separate  item  to  cover 
going  value,  proceeds  to  quote  the  master's  statements: 

"  'It  may  be  asked  upon  what  basis  this  amount  is  deter- 
mined. The  evidence,  followed  strictly,  might  require  me  to 
make  it  higher,  could  my  mind  rest  satisfied  that  the  'going 
value'  of  this  concern  is  worth  more,  but  I  cannot  feel  satis- 
fied that  such  is  the  case,  and  regard  $300,000  as  every  dollar 
it  is  worth  over  and  above  its  physical  value,  and  in  my 
judgment,  it  is  worth  that  much  more  than  a  plant  would 
be  that  had  to  develop  its  business.  But  that  would  be  much 
more  rapid,  in  my  judgment,  than  is  estimated.  I  think  a 
purchaser  would  be  willing  to  add  this  amount  for  its 
developed  business,  and  that  a  seller  would  not  be  willing  to 
sell  unless  he  got  that  much  more  than  its  physical  value, 
but  I  could  not  give  the  mental  process  by  which  this  con- 
conclusion  is  reached  any  more  than  a  jury  could  do  so,  under 
like  circumstances,  but  it  is  nevertheless  my  judgment  under 
all  the  evidence  in  the  case. 

"  'The  element  of  'good  will'  as  applied  to  the  ordinary 
merchant  or  manufacturer  dealing  with  the  public  generally 
is  not  considered  in  estimating  the  'going  value'  of  com- 
plainant's plant.  It  cannot  be  considered  in  a  public  utility 
like  the  one  in  question  in  this  case,  because  the  complainant 
has  a  monopoly  of  the  business  in  which  it  is  engaged  in  the 
city  of  Des  Moines,  and  those  who  desire  to  use  its  product 
must  buy  of  it.  They  have  no  choice  in  the  matter.  But 
there  is  a  great  difference  even  in  a  monopoly  which  has  a 
business  already  developed  and  one  that  must  develop  it. 
The  plant  of  complainant  has  all  its  parts  working  in  har- 
mony, performing  their  several  functions  in   producing  and 
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conveying:  the  gas  to  its  customers.  These  several  parts  are 
not  only  in  place,  but  have  been  brought  to  a  harmonious 
operation  throughout.  Even  the  employees  of  the  concern 
are  familiar  with  their  duties  and  experienced  in  performing 
them.  Bui  without  business,  no  matter  how  perfect  it  may 
be,  it  would  be  unprofitable.  It  is  ready,  however,  for  busi- 
ness, and  has  the  business  to  transact,  It  was  a  small  concern 
al  the  start  in  1864.  but  its  books  show  that  it  has  had  a 
steady  growth  for  many  years  in  the  past,  and  everything 
indicates  that  it  will  continue  in  the  future.  There  is  great 
ditVerence  between  such  a  plant  and  one  whose  business  must 
be  developed.  All  a  purchaser  of  such  a  plant  would  have 
to  do  would  be  to  take  charge  of  the  plant,  'touch  the  button,' 
and  he  is  making  money  from  the  start.  There  js  no  element 
of  uncertainty  connected  with  it. 

"  'He  can  retain  its  experienced  employees,  as  a  rule, 
should  he  so  desire,  at  the  same  wages.  There  is  no  question 
that  such  a  plant  has  a  'going  value,'  because  it  is  a  money 
maker  from  the  start. 

"  'The  only  difficulty  is  to  determine  how  much  its  'going 
value'  is  worth.  No  interest  during  its  construction  is  allowed, 
nor  anything  that  is  included  in  the  '  overhead  charges, '  which 
are  part  of  the  physical  value.  But  simply  the  fact  that  it 
has  developed  business  that  will  make  money  for  its  owner, 
with  reasonable  rates  allowed  for  the  product  which  it 
manufactures  and  sells.'  " 

The  court,  then,   itself  discusses  the  subject,  saying: 

"That  'good  will,'  in  the  sense  in  which  that  term  is 
generally  used  as  indicating  that  element  of  value  which 
inheres  in  the  fixed  and  favorable  consideration  of  customers, 
arising  from  an  established  and  well-known  and  well-con- 
ducted business,  has  no  place  in  the  fixing  of  valuation  for 
the  purpose  of  rate-making  of  public  service  corporations  of 
this  character,  was  etablished  in  Willcox  v.  Consolidated  Gas 
Co.,  212  U.  S.  19;  52,  53  L.  Ed.  382,  399;  48  L.  R.  A.  (N.  S.) 
1134;  29  Sup.  Ct.  Rep.  192;  15  Ann.  Cas.  1034." 
*     *     * 

"That  there  is  an  element  of  value  in  an  assembled  and 
established   plant,    doing   business    and   earning   money,    over 
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one  not  thus  advanced,  is  self-evident.  This  element  of  value 
is  a  property  right,  and  should  be  considered  in  determining 
the  value  of  the  property,  upon  which  the  owner  has  a  right 
to  make  a  fair  return  when  the  same  is  privately  owned  al- 
though dedicated  to  public  use." 

Thereupon  the  court  seems  to  confuse  going  value  with  over- 
head charges,  for  which  latter  item  the  Master  allowed  15%  upon 
the  base  value  (exclusive  of  real  estate)  or  $296,254,  in  addition  to 
his  allowance  of  $6,923  for  organization  expenses.  It  is  clear  that 
the  Master  considered  going  value  as  separate  and  distinct  from 
overhead  charges  or  organization  expenses  which  he  specified  covered 
expenditures  for  promotion,  engineering,  superintendence  during 
construction,  insurance,  contingencies,  administration  expenses,  in- 
terest and  taxes  during  construction,  for  he  said: 

"No  overhead  charges  that  do  not  inhere  in  and  add  to 

the   cost   thereof,   should  be   allowed   as   a   part   of   its    [the 

plant's]  physical  value." 

Mr.  Justice  Day,  however,  it  is  with  all  deference  submitted,  over- 
looks this  clear  statement  of  the  Master  and  confuses  the  allowance 
for  these  items  with  going  value.  This  is  shown  by  the  following 
quotation  from  the  opinion: 

"In  this  case,  what  may  be  called  the  inception  cost  of 
the  enterprise  entering  into  the  establishing  of  a  going  con- 
cern had  long  since  been  incurred." 

#     #     #     #     # 

/  "These  items  of  expense  in  development  are  often  called 
overhead  charges,  for  which,  as  we  have  already  seen,  the 
Master  allowed  15  per  cent,  upon  the  base  value." 

Mr.  Justice  Day  then  refers  to  the  Cedar  Rapids  case,  saying: 

"When  *  *  *  the  value  of  the  property  [is]  fixed  as  the 
Master  certifies  upon  the  basis  of  plant  in  successful  operation 
and  overhead  charges  have  been  allowed  for  the  items  and  in 
the  sums  already  stated,  it  cannot  be  said,  in  view  of  the  facts 
in  this  case,  that  the  element  of  going  value  has  not  been  given 
the  consideration  it  deserves." 
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It  clearly  appears  that,  in  his  opinion,  the  value  of  the  property 
which  the  Master  found,  included  an  allowance  for  going  value,  and 
that  he  obviously  relied  upon  the  following  figures  of  the  Master: 

"Working  capital $140,000 

Real  estate 150,000 

Organization  expenses 6,923 

Meters  in  stock 6,603 

Present  value  of  phvsical  property  aside  from  above 

items 1,937,402 

Total  physical  value $2,240,928" 

The  conclusions  which  we  draw  are  clearly  stated  by  Floy  in 
"Value  for  Rate  Making,"  at  page  200: 

"From  the  statement  of  Judge  Day,  given  a1  the  top  of 
page  199.  he  evidently  recognizes  that  going  value  is  an  element 
of  value  in  the  property  of  a  public  utility,  over  and  above  the 
value  of  the  structural  plant,  and  thought  he  was  allowing 
such  going  value  when  he  was  allowing  'overhead  charges' 
and  'organization  expenses'  which,  of  course,  was  not  the  case 
as  clearly  shown  by  the  Master.  The  principal  conclusion  to 
be  drawn  from  the  Des  Moines  Gas  case  therefore  is  not 
whether  going  value  was  allowed  in  the  figures  representing 
the  value  of  the  property  accepted  by  the  Supreme  Court,  but 
rather,  whether  the  Supreme  Court  recognized  going  value  as 
an  element  of  property  value  and  thought  it  was  allowing  such 
value  in  sustaining  the  figures  fixed  by  the  Master.  There  can 
be  no  question  but  that  Judge  Day  thought  he  was  basing  his 
opinion  and  the  decision  of  the  Supreme  Court  upon  a  value 
which  included  going  value  and,  even  though  he  erred  in  this, 
the  principle  that  going  value  will  be  recognized  and  allowed 
by  the  Supreme  Court  still  stands,  unaffected  by  the  Des 
Moines  case." 

The  Master  in  the  Denver  rate  case  said  of  this  opinion : 

"My  understanding  of  the  opinion  in  the  Des  Moines  Gas 
case  is  as  follows : 

"(a)  'Going  Concern  Value'  is  'the  value  which  in- 
heres in  a  plant  where  its  business  is  established,  as  distin- 
guished from  one  which  has  yet  to  establish  its  business.' 
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"(b)  That  'there  is  an  element  of  value  in  an  assembled 
and  established  plant,  doing  business  and  earning  money,  over 
one  not  thus  advanced,  is  self-evident.  This  element  of  value 
is  a  property  right,  and  should  be  considered  in  determining 
the  value  of  the  property,  upon  which  the  owner  has  a  right 
to  make  a  fair  return  when  the  same  is  privately  owned, 
although  dedicated  to  public  use.' 

"(c)  In  considering  and  estimating  this  element  of  value, 
'each  case  must  be  controlled  by  its  own  circumstances.'  " 

This  report  was  confirmed  by  the  District  Court. 

It  is  appropriate  at  this  time  we  should  acknowledge  the  assist- 
ance which  we  have  had  in  the  first  portion  of  our  argument  from 
the  brief  of  Mr.  Clayton  C.  Dorsey  of  Denver,  counsel  for  The  Den- 
ver Union  Water  Company,  complainant  in  the  case  to  which  we  have 
just  referred,  as  well  as  from  Mr.  Floy's  book  from  which  we  have 
already  quoted. 

It  is  sometimes  contended,  probably  as  a  result  of  the  decision  in 
the  Omaha  case,  to  which  we  have  already  referred,  that,  although 
the  facts  that  the  company  has  passed  through  the  period  of  ex- 
pansive development  and  that  the  value  of  its  properties  is,  for  that 
reason,  greater  than  it  would  otherwise  be,  should  be  considered  in 
cases  of  sale  or  condemnation,  they  may  not  be  allowed  for  in  liti- 
gation involving  rates.  To  this  we  answer,  first,  that,  as  we  have 
said,  it  would  be  indeed  an  anomaly  if  an  element  for  which  the 
purchaser  must  pay  might  not  be  made  by  him  a  basis  upon  which 
rates  should  be  collected.  In  the  second  place,  while  the  suggestion 
has  not  been  answered  categorically  in  any  of  the  decisions  by  the 
Supreme  Court,  the  opinions  in  the  cases  just  cited  were  clearly  in- 
consistent with  any  such  rule.  Can  the  principle  announced  in  the 
Cedar  Rapids  case  "that  the  plant  is  in  successful  operation  con- 
stitutes an  element  of  value,"  and  that  "the  value  of  the  system 
as  completed,  earning  a  present  income,"  is  the  criterion,  or  the 
statement  in  the  Des  Moines  case  that  the  element  of  going  concern 
"is  a  property  right  and  should  be  considered  in  determining  the 
value  of  the  property  upon  which  the  owner  has  a  right  to  make  a 
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fair  return,"  be  justified  on  any  theory,  if  the  true  rule  is  that  going 
concern  value  is  to  be  disregarded  in  a  rate  case  ?  Other  courts,  have, 
however,  answered  the  question  directly.  Justice  Brewer,  in  deliver- 
ing the  opinion  in 

Ames  v.  Union  Pacific,  64  Fed.  165  (1894), 


"The  same  rule  controls  if  railroad  property  is  sought  to 
be  appropriated.  No  inquiry  is  open  as  to  whether  the  owner 
has  received  gifts  from  state  or  individuals,  or  whether  he  has 
as  owner  managed  the  property  well  or  ill,  or  so  as  to  acquire 
a  large  fortune  therefrom.  It  is  enough  that  he  owns  the 
property — has  the  legal  title ;  and  so  owning,  he  must  be  paid 
the  actual  value  of  that  property.  If  he  has  done  any  wrong 
in  acquiring  or  using  the  property,  that  wrong  must  be  re- 
dressed in  a  direct  action  therefor,  and  cannot  be  made  a  fac- 
tor in  condemnation  proceedings.  These  propositions  in  respect 
to  condemnation  proceedings  are  so  well  settled  that  no  one 
ever  questions  them.  The  same  general  ideas  must  enter  into 
and  control  legislation  of  the  kind  before  us" — rate  litigation. 
In 

People  ex  rel.  v.  Willcox,  210  N.  Y.  479,  104  N.  E.  911, 
912   (1914), 
the  Court  of  Appeals  of  New  York  said : 

"The  opinion  of  Mr.  Justice  Clark  below  saves  me  the 
necessity  of  citing  and  analyzing  the  cases  bearing  on  the 
first  branch  of  the  question.  We  concur  fully  in  what  he  has 
said  on  the  subject  and  in  his  conclusion  that  there  is  no 
'logical  difference  between  allowing  'going  value'  in  the  valu- 
ation of  a  plant  when  it  is  to  be  taken  entirely  by  the  public 
and  allowing  the  same  element  when  valuing  the  same  plant 
for  rate-making  purposes.'  A  case  since  decided  should  be 
added  to  the  rate  cases  cited  by  him  in  which  'going  value' 
has  been  allowed,  i.  e.,  Public  Service  Gas  Co.  v.  Board  of 
Commissioners,  (N.  J.  Sup.)  87  Atl.  651." 

Justice  Clark,  in  the  opinion  just  referred  to,  said  in  addition  to 
the  portion  referred  to  by  the  Court  of  Appeals : 

"In  each  case  the  thing  to  be  done  is  the  fair  appraisement 
of  present  value.    What  difference  in  principle  can  there  be 
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because  in  one  instance  all  is  taken  for  the  use  of  the  public 
and  in  the  other  the  public  limits  the  earnings?  In  the  case 
at  bar  the  Commission  says  that  it  'disallowed  this  claim  in 
determining  fair  value  *  *  *  but  did  consider  it  in 
fixing  the  rate  of  return.'  If  so,  there  is  no  proof  of  that 
fact  in  the  record."  (156  App.  Div.  603;  141  N.  Y.  S.  677, 
681.) 

The  same  rule  has  been  applied,  though  not  specifically  discussed, 
in  many  Federal  decisions.   See : 

Mo.,  K.  &  T.  By.  Co.  v.  Love,  177  Fed.  493  (1910)  ; 
Tenner  v.  Urbana  W.  W.,  174  Fed.  348  (1909)  ; 
Metropolitan  Trust  Co.  v.  Houston,  etc.,  B.  Co.,  90  Fed. 

683    (1898); 
Shepard  v.  Northern  Pac,  184  Fed.  765  (1911). 

We  are  prevented  by  the  limit  of  time  from  going  further  in  our 
citation  of  authority  at  this  point,  but  we  should  refer  to  the 
case  of 

Bonbright  v.  Geary,  210  Fed.  44,  54  (1913), 
a  case  decided  by  the  District  Court  of  this  district.  It  appears  that 
the  total  valuation  of  the  properties  in  question  claimed  by  the  com- 
pany was  $1,180,000,  which  included  an  allowance  of  $280,000  for 
going  value.  Upon  his  subject  the  court,  speaking  through  Judge 
Morrow,  says: 

"With  respect  to  the  item  of  accrued  deficits  based  upon 
a  reasonable  return  on  the  money  invested  since  the  organiza- 
tion of  the  company,  estimated  by  the  experts  at  $280,000, 
and  for  which  no  allowance  was  made  by  the  Corporation 
Commission,  we  have  not  had  time  to  examine  the  evidence 
with  respect  to  this  item.  As  has  been  stated,  this  is  the  valua- 
tion of  a  going  concern  as  distinguished  from  the  bare  bones 
of  the  corporation.  The  courts  recognize  a  difference  between 
the  value  of  a  plant  of  this  character,  without  customers  or 
business,  and  a  plant  that  has  been  fully  established  and  con- 
nected up  with  a  municipal  lighting  system  and  with  the 
houses,   business   places,   and  factories   of   regular  customers. 
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The  presenl  corporation  was  in  August  of  last  year  a  going 
concern ;  it  was  connected  up  with  the  municipal  lighting 
system,  the  houses,  business  places,  factories,  and  other  institu- 
tions of  a  prosperous  community,  and  there  was  nothing  more 
to  do  except  to  deliver  the  service,  for  which  the  corporation 
was  fully  and  efficiently  equipped.  We  think  this  element  of 
valuation  should  he  considered  in  connection  with  the  other 
elements  of  valuation  with  the  view  of  determining  the  actual 
present  value  of  tit"  whole  plant." 

We  submit  that  the  authorities  decide,  as  ordinary  experience 
proves,  that  a  plant  in  operation  which  has  passed  through  the  diffi- 
cult period  of  development  and  losses  has  a  value  which  the  same 
plant  lacked  when  it  was  not  yet  in  operation,  and  confronted  the 
expenses  and  hazards  of  that  period,  and  that  these  facts  must  be 
considered  in  determining  the  total  or  actual  value  of  a  utility. 

In  your  Honor's  opinion  in  the  report  filed  in  the  Pacific  Gas 
and  Electric  Company  case,  in  1914,  in  which  a  preliminary  injunc- 
tion was  granted,  you  said  (p.  30) : 

"Notwithstanding  these  conclusions,  it  seems  clear  that  in 
a  rate  case  a  distinction  must  be  observed,  between  finding  a 
value  in  an  idea  such  as  'established  connections,'  which  as  I 
have  said,  is  a  premise  involved  in  going  value  to  the  extent 
of  actual  or  reproduction  eost,  and,  on  the  other  hand,  finding 
additional  value  over  these  costs,  due  to  actual  expenditures 
not  involved  in  construction  costs,  or  to  deficiencies  in  revenue 
while  the  plant  is  being  constructed  and  developed  to  a  pay- 
ing basis." 

And  again,   (p.  32)  : 

"A  necessary  assumption  underlying  any  theory  which 
seeks  to  reconstruct  by  actual  calculation  the  deficits  of  the 
construction  and  development  period,  is  that  such  deficits  are 
inevitable.  Is  that  assumption  well-founded?  For  this  case, 
for  example,  let  us  assume  prudent  and  capable  management, 
a  plant  no  larger  or  more  expensive  than  is  warranted,  nor- 
mal conditions  as  to  interest  and  other  costs,  expeditious  re- 
construction, consumers  ready  to  be  served  as  soon  as  prac- 
ticable.   With  all  these  favoring  conditions  it  seems  obvious 
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to  the  mind's  eye  that  large  investments  in  gasholders,  gener- 
ating machinery,  mains,  would  be  made  before  consumption 
could  possibly  be  adequate  to  bring  in  proper  returns.  Mr. 
Commissioner  Thelen,  of  the  California  Railroad  Commission, 
says  in  the  Palo  Alto  Gas  Rate  Case  (2  Decisions,  310)  : 

"  'That  there  are  certain  actual  costs  incurred  in  develop- 
ing the  business  during  its  early  stages  for  which  costs  the 
utility  is  entitled  to  be  reimbursed,  just  as  clearly  as  it  is 
entitled  to  a  return  on  the  physical  portions  of  its  plant,  seems 
to  be  too  obvious  for  argument.  The  investor  must  go  into  his 
pocket  to  meet  one  kind  of  cost  just  as  clearly  as  the  other.' 

"Such  an  element  of  value  should  therefore  be  recognized 
and  ascertained.  It  would  conduce  to  clear  thinking  if  such 
vague  terms  as  'going  concern,'  and  the  like,  were  abandoned, 
and  a  descriptive  classification  such  as  'inevitable  early  de- 
ficits' or  'development  costs'  be  adopted." 

Disregarding  the  detail  of  your  Honor's  conclusions,  we  feel 
justified  in  contending  that  it  was  your  Honor's  opinion  at  the  time 
this  report  was  filed  that  there  was  an  element  of  value  inherent  in 
a  utility  which  has  passed  through  the  period  of  developing  its 
business  and  paid  the  costs  thereof,  which  was  not  found  in  a  utility 
ready  for  operation  but  not  actually  in  service.  The  methods  by 
which  this  value  may  be  determined  we  shall  later  consider. 

It  is,  however,  proper  for  us  to  refer  for  a  moment  to  certain 
portions  of  your  Honor's  opinion  which  appear  on  pages  27  and  28. 

After  quoting  from  the  Cedar  Rapids  case,  reference  is  made  to 
Whitten's  discussion  of  that  case  in  which  he  concludes  that  the 
Supreme  Court  has  thereby  denied  "the  claims  of  the  advocates  of  a 
separate  and  distinct  allowance  for  going  value  or  going  concern 
value."  Your  Honor  then  states  that  you  are  in  complete  accord 
with  this  conclusion,  "at  least  so  far  as  the  foundation  of  going 
concern  value  in  established  connections,  unification  of  plant,  earning 
power,  or  other  basis  not  representing  actual  expenditures  is  con- 
cerned,"  and  that  the  city's  position  that  this  element  of  value  is 
allowed  for  when  you  allow  the  cost  of  reproduction  is  sound.  It 
is  also  said  (28)  : — 
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THE  MASTER:  I  don't  agree  with  that,  Mr.  Greene,  I  am  not 
of  that  mind. 

MR.  GREENE :    I  was  simply  quoting  this  because  it  seemed  to 
me  it  went  to  the  basis  of  the  entire  argument,  and  if  I  may  finish 
the  paragraph  here,  your  Honor,  I  think  the  matter  will  be  clear. 
THE  MASTER :    Go  ahead.    I  think  I  was  wrong  about  that. 

MR.  GREENE:  (continuing)  :   It  is  also  said,  on  page  28: — 

"The  works  of  complainant,  if  without  any  connections 
with  consumers  and  without  the  right  to  establish  them,  have 
only  the  value  that  would  result  from  dismantlement  and  sale 
piecemeal,  estimated  by  the  witnesses  Ellis  and  Barker  at 
$1,000,000  to  $2,000,000.  If  a  new  plant  is  valued  at  cost, 
the  actual  investment,  it  is  because  the  market  for  its  product 
is  assumed  to  be  ready.  If  some  years  later  its  connections 
with  consumers  being  established,  the  plant  is  valued  for 
rate  fixing  purposes  at  actual  cost  plus  appreciation  and  less 
depreciation,  or  in  the  alternative,  at  reproduction  cost  less 
depreciation,  recognition  is  given  to  its  going  character, — the 
very  condition  on  which  the  expenditures  made  are  justified." 

One  question  now  arises  from  a  careful  consideration  of  this 
last  quotation.  Did  your  Honor  intend  to  cover,  by  the  use  of  the 
words  "actual  cost  plus  appreciation  and  less  depreciation,"  the 
actual  cost  of  physical  properties  and  of  passing  through  the  stages 
of  early  losses  and  difficulties,  or  simply  the  first  of  these  expenses ; 
was  it  intended  by  the  words  "or  in  the  alternative  at  reproduction 
cost  less  depreciation,"  to  include  reproduction  cost  of  physical 
structures  and  of  reproducing  the  business  as  well,  or  only  the 
former  of  these  expenditures?  We  conclude  from  what  your  Honor 
subsequently  said  in  that  report  that  in  each  case  "cost"  and  "re- 
production cost"  applied  to  the  plant  as  it  existed  at  the  date  of 
valuation  and  not  to  a  limited  part  of  it. 

This  may  have  been  Whitten's  view  when  he  wrote  the  paragraph 
quoted  in  the  report.  That  it  is  his  present  view  is  shown  by  his 
later  book  issued  in  1914,  as  a  supplement  to  the  volume  to  which 
your  Honor  refers,  where  he  says  (Sec.  1350,  p.  1215)  : 
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"As  a  reasonable  rate  of  return  is  normally  based  on  cost  of 
production,  either  assuming  the  actual  investment  or  assum- 
ing a  present  reproduction  of  the  property,  it  would  seem 
that  going  value  must  either  be  based  on  the  actual  cost  of 
establishing  the  business  or  on  the  estimated  cost  of  repro- 
ducing the  business.  This  in  general  has  been  the  attitude  of 
courts  and  commissions  in  so  far  as  they  have  considered 
going  value  in  the  determination  of  reasonable  rates." 

If  we  are  correct  in  our  assumption  on  this  point,  our  views  as 
to  what  we  are  appraising  are  in  accord  with  your  Honor's.  It  is 
that  element  of  value  which  results  from  the  fact  that  the  utility 
has  actually  passed  through  the  period  of  early  losses  and  expensive 
uncertainties  and  has  thus  acquired  the  stability  of  an  established 
business.  It  is  a  value  based  on  facts,  normally  acquired  by  def- 
inite expenditures  of  money,  existing  in  a  greater  or  less  amount  in 
any  operating  utility.  The  name  applied  to  it  is  unimportant,  once 
the  nature  of  the  element  is  agreed  upon.  We  shall  call  it  "going 
concern  value"  or  "development  cost,"  because  those  are  the  def- 
initions usually  applied  by  courts  and  commissions. 
The  Determination  of  Going  Concern  Value. 

Assuming,  then,  that  this  property  is  valuable  and  should  be 
valued,  we  must  next  determine  the  method  of  appraisal  and  the 
facts  to  be  considered.    Your  Honor  has  said  on  this  subject: 

"If  we  are  finding  value  by  reference  to  actual  cost,  the 
amount  of  this  addition  would  naturally  be  the  difference  be- 
tween a  fair  income  and  what  the  plant  actually  did  collect 
prior  to  the  time  it  began  to  pay.  If  we  are  finding  value 
on  the  hypothesis  of  present  reproduction,  we  would  likewise 
hypothetize  the  inevitable  early  deficits  by  some  such  method 
as  Mr.  Cory's."  (P.  G.  &  E.  Co.  Eeport,  heretofore  referred 
to,  p.  30.) 

The  city's  only  witness  on  this  subject  not  only  denied  the  ex- 
istence of  this  element  of  value  but  stated  that  if  it  existed  it  could 
not  be  measured,  saying: 

(10843)  "The  records  of  gross  income  and  operating  expenses 
during  those  years  are  long  ago  destroyed;  there  is  no  source  from 
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which  can  be  determined  today  whether  or  not  those  operating  ex- 
penses were  proper  charges  against  the  rate-payers,  or  whether  con- 
struction payments  were  not  regularly  made  from  funds  charged  to 
operation,  and  never  charged  into  capital.  It  involves  too  high  a 
degree  of  speculation  to  take  merely  the  book  statements  of  net 
returns  during  these  years  without  knowing  and  considering  the 
details  of  operation  and  maintenance  accounts." 
#     #     *     #     # 

(10844)  "There  seems  to  be  no  definite  measure  of  development 
expense  in  this  case,  and  it  would  be  improper  to  use  it  as  a  measure 
of  going  concern  if  there  were. 

"These  considerations  have  led  me  to  the  conclusion,  not  that 
going  concern  value  or  development  expenses  should  always  be 
ignored,  but  in  the  case  of  the  Spring  Valley  Water  Company  there 
is  no  justification  or  plausible  theory  for  an  allowance  in  addition 
to  the  total  reproduction  value  of  lands,  structures  and  rights." 

We  shall  dismiss  Dillman's  testimony  on  this  subject  with  refer- 
ence to  two  authorities.  In  the  report  on  the  Pacific  Gas  &  Electric 
Company  case  your  Honor  said  (34)  : 

"Respondent's  objections  to  this  method  seems  to  be:  (1) 
that  it  is  mere  speculation  based  on  assumption,  (2)  that  such 
development  costs  should  be  reimbursed  from  operation  and 
not  charged  to  capital.  The  first  objection,  however,  would 
apply  to  the  entire  reproduction  theory  of  valuation.  Much 
of  the  evidence  in  valuation  cases  must  consist  of  the  opinions 
or  speculations  of  experts,  founded  on  their  experience  and 
knowledge,  and  based  on  assumptions,  the  reasonableness  of 
which  can  be  examined  and  determined.  As  to  the  second  ob- 
jection, such  development  costs  or  early  deficits  as  this  would 
seem  to  me  to  be  as  much  an  investment  of  capital  as  the  cost 
of  a  gas-holder." 

In 

People  v.  Willcox,  210  N.  Y.  479,  104  N.  E.  911,  914  (1914), 
the  Court  of  Appeals  of  New  York  said : 
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"The  difficulty  of  determining  the  'going  value'  will  not 
justify  the  disregarding  of  it.  Rate  making  is  difficult.  But 
that  will  not  justify  confiscation.  The  difficulty,  however,  will 
lessen,  as  it  does  in  most  cases,  when  we  cease  to  think  about 
the  subject  vaguely.  What  then,  is  'going  value'  and  how  is 
it  to  be  appraised? 

#     #     #     #     * 

"It  remains  to  consider  how  'going  value'  is  to  be  ap- 
praised. That  presents  a  question  of  fact,  the  determination 
of  which  is  primarily  within  the  province  of  the  rate-making 
body.  It  is  proper  for  this  court,  however,  to  indicate  a  per- 
missible method  or  methods,  as  in  People  ex  rel  Jamaica  W.  S. 
Co.  v.  State  Board  of  Tax  Com'rs.,  196  N.  Y.  39,  89  N.  E.  581, 
it  indicated  a  rule  for  valuing  a  special  franchise  tor  taxing 
purposes,  which  has  generally  been  followed. 

"Obviously,  the  most  satisfactory  method  is  to  show  the 
actual  experience  of  the  compan}',  the  original  investment,  its 
earnings  from  the  start,  and  the  time  actually  required  and 
expenses  incurred  in  building  up  the  business,  all  expendi- 
tures not  reflected  by  the  present  condition  of  the  physical 
property,  the  extent  to  which  bad  management  or  other 
causes  prevented  or  depleted  earnings,  and  any  other  facts 
bearing  on  the  question,  keeping  in  mind  that  the  ultimate 
fact  to  be  determined  is  not  the  amount  of  the  expenditures, 
but  the  deficiency  in  the  fair  return  to  the  investors  due  to  the 
causes  under  consideration.  The  business  in  this  case  was  20 
years  old,  the  books  of  the  old  company  were  not  available, 
and  it  is  of  course  problematical  whether,  if  produced,  they 
would  have  shown  the  necessary  facts.  The  question,  therefore, 
had  to  be  determined,  as  all  questions  of  fact  have  to  be, 
by  the  best  evidence  available.  Here,  I  may  repeat  that 
mere  difficulty  in  the  proof  would  not  justify  a  confiscatory 
rate.  The  value  of  the  physical  property  was  shown  by 
opinion  evidence  as  to  the  cost  of  reproduction.  The  same 
kind  of  evidence  was  given  by  two  witnesses  for  the  relator 
as  to  the  cost  of  building  up  the  business  to  its  present  state. 
In  the  appellants'  brief  it  is  said  that  they  were  'men  of 
mature  age  and  much  experience.'  One  witness  said  that 
$30    a    meter    was    an    arbitrary    sum    usually    adopted    by 
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engineers  as  the  cost  of  building  up  such  a  business,  and  he 
put  the  cost  in  this  case  at  $600,000.  Another  witness 
estimated  the  'going  value'  to  be  $781,916.  He  explained  at 
length  how  he  arrived  at  that  figure.  He  assumed  the 
existence  of  two  plants,  situated  exactly  alike  in  the  same 
community  and  with  the  same  physical  property:  (1)  The 
actual  plant  with  its  established  business;  (2)  a  suppositional 
plant  with  no  business.  lie  then  estimated  the  length  of 
time  and  expense  required  by  the  second  plant  to  develop  its 
business  to  the  stage  and  revenue  of  the  actual  plant.  There 
would  appear  to  be  as  good  ground  for  admitting  the  opinion 
of  a  qualified  expert  on  such  a  subject  as  on  the  cost  to  repro- 
duce the  physical  property.  Of  course,  the  commission  was  not 
bound  by  that  evidence.  It  had  in  addition  the  experience 
of  the  relator  and  its  predecessor  as  to  payment  of  dividends, 
the  amount  of  capitalization  of*  both,  and  the  value  of  the 
physical  property  in  its  present  condition  determined  as  above 
stated.  With  nothing  opposed  to  those  facts  and  the  opinion 
evidence  it  was  not  justified  in  ignoring  the  evidence  of 
'going  value'  or  of  merely  attaching  some  inappreciable 
importance  to  it.  See  Bonhrujlit  v.  Geary,  (D.  C),  210  Fed. 
44,  54,  56.  The  first  question  certified  must  be  answered  in 
the    affirmative." 

It  is  submitted  that  it  would  be  unfair  and  unjust  to  the  utility 
and  contrary  to  the  policy  of  the  courts  to  dismiss  the  consideration 
of  this  element  of  value  upon  the  ground  that  its  determination  is 
difficult. 

Two  witnesses  testified  on  this  subject  in  complainant's  behalf. 
Hazen  's  testimony  was  brief,  and  we  shall  consider  it  first.     He  said : 

(8331)  "In  the  same  way  I  feel  that  a  plant  in  successful 
operation,  which  is  a  going  concern,  is  more  valuable  than  a  plant 
without  such  business.  As  a  part  of  the  (8332)  whole  value  of  the 
plant  for  the  purpose  of  sale  I  should  say  that  going  value  to  the 
extent  of  one  year's  gross  income  certainly  ought  to  be  considered." 

And,  again, 

(8471)     "Going  value  represents,  in  my  judgment,  an  undoubted 
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element  of  value,  and  a  large  element  of  value,  but  it  is  very  diffi- 
cult to  estimate  it  in  any  close  and  satisfactory  way.  The  difficulty 
in  estimating  it  has  been  perhaps  responsible,  more  than  anything 
else,  for  the  disposition  to  disregard  it,  because  it  cannot  be  accu- 
rately estimated.  But  it  seems  to  me  it  does  exist,  and  it  has  to  be 
recognized. ' ' 

The  main  witness  upon  this  subject  was  Metcalf.  We  do  not 
need  to  remind  your  Honor  that  there  is  no  engineer  who  has  had 
a  wider  experience  in  connection  with,  given  more  time  and  thought 
to,  or  written  more  upon  this  subject  than  he.  Ordinarily  his 
opinion  would  be  accepted  as  determinative.  It  is  certainly  entitled 
to  consideration  here.  It  would  be  a  waste  of  time  for  us  to  repeat 
here  what  he  said  on  the  stand,  and  we  shall  only  briefly  outline 
the  methods  he  followed,  and  discuss  such  objections  to  them  as 
were  raised  during  the  trial.  He  thus  states  his  attitude  at  the 
start : 

(10233)  "The  subject  has  been  approached  from  three  points  of 
view — first,  the  actual  cost  of  developing  the  business  so  far  as  it 
can  be  determined;  second,  the  estimated  cost  of  reproducing  the 
business ;  and  third,  from  the  broader  legal  point  of  view  of  attempt- 
ing to  measure  the  fair  value  of  this  property  element,  i.  e.,  of 
determining  the  difference  in  value  of  the  property  with  and  without 
an  attached  established  business,  giving  consideration  to  its  original 
cost,  its  reproduction  cost,  and  to  the  historic  and  other  conditions 
surrounding  the  property  under  review  which  might  throw  light 
upon  it." 

He  then  sets  forth  the  following  general  methods  which  have 
been  considered  in  his  examination  of  this  element  of  value: 

(1)  Rule  of  thumb  methods: 

(a)  Per  cent  of  gross  reproduction  cost. 

(b)  Per  cent  of  gross  annual  income. 

(2)  Development  expense  under  past  or  historic  conditions. 

(3)  Going  concern  cost,  which  represents  the  cost  of  reproducing 
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the  business,  or  the  development  expense  under  present  conditions  as 
determined  by  the  comparative  plant  method. 

(4i    Precedent  in  decisions  in  commission  rulings;  and 

(5)  The  assessed  valuation  of  going  concern  value  as  a  basis  for 
taxation. 

These  methods  are  considered  in  the  order  named. 

Metcalf  refers  to  the  experience  found  in  the  valuation  of  water- 
works properties  which  has  indicated  that  the  development  expense 
or  going  concern  element  of  value  generally  lies  between  10%  and 
15%  of  the  gross  reproduction  cost  of  the  property,  sometimes  going 
so  high  as  "20  per  cent,  rarely  less  than  10.  lie  then  states  that  when 
he  refers  to  experience,  he  means,  not  only  his  own  experience,  but 
also  that  of  other  engineers  who  have  given  particular  study  to  this 
subject,  and  whose  records  he  has  had  an  opportunity  to  examine. 
Upon  this  basis,  and  assuming  values  of  $35,000,000  and  $40,000,000, 
respectively,  the  witness  finds  that  the  going  concern  value  should,  on 
the  former  basis,  be  approximately  $3,500,000  and  on  the  latter  basis 
$4,000,000.  It  is  next  stated  that  it  is  also  a  general  rule  in  valua- 
tions of  this  kind  that  development  expense,  the  expense  of  establish- 
ing a  business  such  as  that  of  complainant,  will  be  equivalent  ap- 
proximately to  one  year's  gross  annual  revenue.  Taking  the  revenue 
of  1913  as  a  basis,  he  finds  that  for  that  year  it  was  $3,362,000. 
These  two  methods  are  frankly  conceded  to  be  arbitrary,  but  when 
applied  by  men  of  experience,  they  are  not,  for  that  reason,  to  be 
disregarded.  There  is  a  similarity  between  this  method  of  appraisal 
and  that  which  an  experienced  engineer  will  use  when  making  a 
preliminary  estimate  for  the  cost  of  a  given  structure.  In  each 
instance,  the  necessity  for  solving  the  same  kind  of  a  problem  on 
numerous  occasions  has  supplied  a  test  which  may  be  accepted  as 
reliable,  though  not  precise.  It  is  submitted  that,  coming  from  the 
source  it  does,  these  figures  are  entitled,  of  themselves  and  without 
further  support,  to  careful  consideration. 

The  witness  then  turns  to  the  method  of  appraisal  which  is  en- 
titled "development  expense  under  original  conditions,"  a  method 
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often  called  the  "Wisconsin  Railroad  Commission  method."  The 
calculations  made  under  this  method  are  explained  in  great  detail 
by  Metcalf .    He  thus  describes  it  in  general  terms : 

(10243-4)  "Under  this  method  of  treatment,  therefore,  the  de- 
velopment cost  is  determined  essentially  by  the  loss  in  fair  return 
suffered  by  the  property  as  based  upon  the  cost  of  its  property, 
with  the  important  modification,  however,  that  the  Wisconsin  Rail- 
road Commission  adds  annually  or  periodically  to  the  cost  of  the 
property  any  depreciation  in  value  that  may  have  accrued." 

It  will  be  recalled  that  Metcalf 's  first  computation  was  made 
along  identically  the  same  lines  that  would  be  followed  were  the  sub- 
ject one  for  consideration  by  the  Wisconsin  Commission ;  that  sub- 
sequently, pursuant  to  the  suggestion  made  by  the  court,  he  made  a 
computation  eliminating  any  allowance  for  appreciation  in  land 
values,  and  that  these  tables  were  each  of  them  computed  upon  the 
basis  of  the  fair  cost  of  money  to  the  company,  not  upon  rates  of  re- 
turn similar  to  those  enjoyed  by  other  utilities  engaged  in  the  same 
service.  Neither  one  contained  any  allowance  in  the  matter  of  rates 
in  excess  of  the  percentage  which  the  company  paid  for  its  own  bor- 
rowings. The  witness  himself  does  not  place  great  reliance  upon  this 
method,  primarily  for  the  same  reason  that  cost  in  the  reproduction 
of  structures  is  not  accepted  by  him  as  establishing  present  value. 
In  this  instance,  however,  an  added  reason  for  his  unwillingness  to 
accept  the  results  reached  as  conclusive  is  due  to  the  fact  that  the 
compounding  effect  during  the  period  of  forty  or  fifty  years  ampli- 
fies any  error  in  the  original  accounting  to  such  an  extent  as  to 
materially  change  the  final  figures.  A  mistake  of  a  few  thousand 
dollars  in  1860  has  grown,  in  1910,  to  forty-three  times  its  size. 

The  method  must  obviously  be  applied  to  a  plant  the  experience 
of  which  has  been  normal.  A  successful  plant  is  no  less  valuable 
than  one  the  development  of  which  costs  more  and  the  service  of 
which  is  less.  The  rule  is  as  valuable  as  any  based  on  cost.  It  is  a 
record  of  fact.    It  may  not  accurately  state  value.    Defendants  will 
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not  attempt  to  attack  the  accuracy  of  the  results  reached  by  Metcalf, 
and  we  submit  that  they  should  be  treated  as  correct. 

The  witness  then  turns  to  development  expense  under  present  con- 
ditions, which  has  generally  been  referred  to  heretofore  as  "going 
concern"  cost,  or  cost  of  reproducing  the  business.  In  principle,  this 
method  is  similar  to  the  determination  of  the  reproduction  cost  of 
the  structural  property,  the  estimator  placing  himself  in  the  mental 
attitude  of  determining  the  necessary  steps  which  would  have  to  be 
taken  and  the  cost  which  would  be  involved  in  the  development  of 
the  business  of  the  company. 

Under  this  method  of  treatment,  the  development  expense  is 
equal  to  the  difference  between  the  sum  of  the  present  worths  of  the 
net  revenues  of  the  existing  property  and  of  the  new  or  compara- 
tive plant  during  the  period  of  years  assumed  to  be  necessary  for 
the  new  plant  to  develop  business  to  the  level  of  the  existing  plant. 
The  comparison  is  not  made  with  the  actual  return  anticipated  for 
the  existing  plant,  as  based  upon  observed  business  conditions,  but 
upon  what  the  court  may  find  to  be  the  fair  return  for  the  old  plant. 
It  is  apparent  and  of  course  was  clearly  developed  by  the  witness, 
and  by  the  questions  of  court  and  counsel,  that  there  are  certain 
assumptions  which  must  be  made  in  such  an  estimate.    Metcalf  says: 

(10270)  "Assumptions  have  been  made  as  to  the  period  re- 
quired for  the  preliminary  investigations,  subsequent  design  and 
construction  of  the  plant,  and  for  the  period  and  rate  of  acquisition 
of  business. ' ' 

The  two-year  period  of  investigation  and  the  six-year  period  of 
construction  are  explained  and  supported  by  a  citation  of  other  cases 
referred  to  in  Exhibit  Xo.  198  and  discussed  in  the  record.  The 
property  is  assumed  to  be  put  into  operation,  unit  by  unit,  as  we  have 
explained  under  our  discussion  of  overhead,  and  operation  is  assumed 
to  have  commenced  three  years  prior  to  complete  construction.  From 
the  time  operation  commences,  income  will  be  obtained, — 70  per  cent 
of  the  existing  income  at  the  end  of  the  first  year  and  increasing 
to  90%  of  the  existing  income  when  construction  is  completed;  three 
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years  additional  being  required  to  acquire  the  remaining  10%.  The 
total  reproduction  period  for  both  physical  structures  and  business 
is  thus  assumed  to  be  nine  years.  In  this  connection  the  actual  ex- 
periences with  the  City  of  New  Orleans  is  referred  to  in  detail. 

Following  this  procedure,  Metcalf  reaches  a  figure  of  $3,000,000 
upon  an  assumed  six  per  cent  rate;  $4,750,000  upon  an  assumed 
seven  per  cent  rate  of  return.  Consideration  is  then  given  to  piece- 
meal construction.    He  says: 

(10298)  "It  has  sometimes  been  urged  that  while  the  cost  of 
originally  building  up  the  business  of  the  company  was  real  and 
tangible,  the  development  expenses  incident  to  the  enlargement  of  the 
plant  were  absorbed  in  the  operating  account,  and  therefore  that  the 
going  concern  value  of  any  property  would  not  increase  in  substan- 
tial amount  thereafter.  This  is  believed  to  be  contrary  to  actual  ex- 
perience, however.  While  it  may  be  true  that  minor  extensions  may 
not  involve  development  expense,  they  do  involve  greater  cost  by 
reason  of  their  so-called  piecemeal  construction.  Thus  the  cost  of  ex- 
tending mains  100  feet  or  less,  or  even  for  1000  feet,  is  likely  to  be 
substantially  greater  per  foot  than  it  would  be  if  an  extension  of 
several  miles  in  length  were  made  at  one  time, — by  reason  of  the 
cost  of  getting  the  plant  and  men  on  to  the  ground  and  the  work 
running  in  an  efficient  manner. 

"The  additional  cost  of  this  piecemeal  construction  is  not  pro- 
vided for  under  the  usual  assumptions  as  to  the  cost  of  reproducing 
the  structural  plant,  it  being  assumed  that  the  physical  plant  shall 
be  built  as  a  whole  in  as  efficient  and  advantageous  a  manner  as 
possible. 

"In  general,  taking  the  short  extensions  into  account,  I  believe 
that  the  additional  cost  of  construction  is  greater  than  the  develop- 
ment expense  would  be  as  figured  upon  doing  the  work  in  major 
amounts,  and  adding  at  reproduction  cost  figures,  assuming  as  short 
and  as  efficient  (10299)  construction  as  possible,  the  allowance  for 
development  expense;  or,  to  put  it  in  another  way,  the  development 
expense  might  amount  to  from  10%  to  15%  of  the  gross  reproduction 
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cost,  and  the  cost  of  piecemeal  construction  is  likely  to  be  consider- 
ably more  than  that,  unless  the  extensions  are  made  in  substantial 
amounts.  Of  course  in  figuring  our  reproduction  cost  here,  we  have 
not  assumed  piecemeal  construction,  we  have  assumed  the  construc- 
tion work  in  such  manner  as  to  produce  the  most  efficient  and  cheap- 
est construction,  all  things  considered." 

The  witness  thereupon  proceeded  to  illustrate,  by  concrete  illus- 
trations taken  from  actual  waterworks  history,  the  basis  of  this 
opinion. 

There  is  one  point  of  difference  between  Metcalf  and  the  city,  a 
point  which  your  Honor  raised  in  the  first  instance.  It  is  this : 
Should  it  be  assumed  that  at  the  date  of  valuation  all  of  the  pres- 
ent consumers  of  complainant  are  ready  to  commence  consumption 
and  anxious  that  connections  should  be  made,  or  should  we  assume 
that  some  period  of  time  will  be  involved  in  bringing  the  consump- 
tion of  the  reproduced  plant  to  the  position  now  occupied  by  com- 
plainant? The  question  is  a  vital  one  because  if  the  first  course  is 
approved  any  allowance  for  development  expense,  as  such,  is,  under 
this  theory,  practically  negatived. 

The  method  under  discussion,  it  must  be  remembered,  is  one  of 
reproduction.  It  involves  in  this  instance  one  necessary  assumption, 
i.  e.,  that  the  present  plant  and  its  business  are  non-existent.  Just 
as  in  the  case  of  structures  we  ignore  the  actual  dam  or  pipe  line 
and  construct  their  duplicates,  so  in  this  case  we  must  ignore  the 
existing  plant  and  business  of  complainant  and  estimate  the  cost  of 
their  reproduction. 

Assuming,  then,  that  the  present  plant  is  not  here,  upon  what 
hypothesis  must  we  proced  when  we  take  up  the  task  of  determining 
the  cost  of  obtaining  the  present  business  for  the  new  utility?  It  is 
suggested  by  your  Honor  that  we  must,  perhaps  "assume  that  the 
business  is  all  there  and  waiting  and  ready  and  anxious  to  get  on 
the  line  just  as  soon  as  they  can  be  served."  We  ask  your  Honor's 
indulgence  while  we  consider  what  this  suggestion  involves.  If  all 
of  the  65,000  consumers  of  San  Francisco  who  now  have  connections 
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with  the  company's  mains  are  supposed  to  be  waiting  and  ready  and 
anxious  to  get  on  the  line,  it  must  be  because  one  of  two  conditions 
is  assumed :  either  that  there  is  no  other  supply  of  water  obtainable, 
or  that  the  existing,  or  an  identical  competing,  plant  has  furnished 
the  service  up  to  the  time  the  reproduced  plant  steps  in  to  the  rights 
and  privileges  of  the  old.  In  the  desert  of  Sahara  a  water  supply 
would  be  welcomed  by  everyone,  and  utilized  very  rapidly  by  all  who 
could  afford  to  pay  the  bills;  in  communities  where  water  is  more 
plentiful  the  enthusiasm  of  the  welcome  would  decrease,  and  the  rate 
of  use  would  be  retarded  in  direct  proportion  to  the  availability  of 
other  supplies.  Unless  it  be  taken  for  granted  that  no  water  would 
be  available  in  San  Francisco  until  the  reproduced  supply  is  repro- 
duced, it  cannot  be  assumed  that  all  the  present  inhabitants  would  be 
"waiting,  ready  and  anxious  to  get  on  the  line."  Now  any  such  as- 
sumption as  this  is  plainly  offensive  to  the  facts.  At  the  present  time 
a  surprisingly  large  number  of  people  in  this  city  get  their  supply  of 
water  from  wells.  Office  buildings  like  the  Phelan  and  Chronicle 
buildings  have  their  own  supplies ;  others  get  their  water  from  a 
small  company  in  the  Visitacion  Valley.  If  the  present  supply  were 
just  being  introduced  today  it  would  be  availed  of  by  a  community 
with  its  individual  and  collective  sources  from  wells,  Lobos  Creek, 
Islais  Creek  and  other  similar  supplies.  The  vice  of  this  assump- 
tion lies  in  the  fact  that  it  assumes  a  population  existing  without 
water  until  the  reproduced  supply  arrives.  As  soon  as  it  is  conceded 
that  this  is  a  supposition  not  justified  by  actual  experience,  and  that 
it  cannot  be  made  the  basis  for  a  legal  decision,  it  must  be  further 
conceded  that  no  population  relying  upon  differing  sources  for  water 
abandons  immediately,  with  entire  unanimity,  its  different  supplies 
and  lines  up  on  the  curbstone,  so  to  speak,  for  the  advent  of  the  new 
utility.   People  do  not  act  that  way. 

There  is,  however,  the  other  assumption  upon  which  it  might  be 
supposed  that  the  present  consumers  were  waiting  on  December  31, 
1913.   for  water,  namely,  that  the  existing  plant,   or  a  competitor 
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equally  equipped,  has  been  furnishing  up  to  December  30th  the 
identical  supply  which  the  uew  company  is  to  offer  on  the  31st.  It 
is  dear  that  the  first  assumption  may  not  be  made  because  it  disre- 
gards the  very  theory  of  reproduction.  It  supposed  that  the  very 
plant  which  we  are  to  reproduce  needs  no  reproduction;  that  it  is 
constructed,  in  business,  serving  its  patrons.  We  thus  destroy  the 
very  premise  upon  which  we  have  said  we  will  build.  On  the  other 
hand,  if  we  assume  that  a  competitive  plant  is  performing  the  service 
which  our  reproduced  plant  is  to  perform,  the  65,000  consumers  are 
going  to  be  ready,  in  the  main  at  any  rate,  to  continue  with  the  old 
service  on  December  31st.  and  the  new  company  will  have  a  com- 
petition of  such  a  strenuous  nature  to  meet,  that  its  economic  justifi- 
cation seems  doubtful.  To  assume  that  a  utility  performing  the 
function  the  reproduced  plant  is  to  perform  will  voluntarily  relin- 
quish its  business  on  December  31st  to  the  new  plant,  or  that  the 
consumers  will,  in  a  body,  change  their  patronage,  is  to  assume  the 
answer  sought.  "We  submit  that  this  hypothesis  is  as  untenable  as 
the  one  which  presupposes  an  entire  absence  of  supply  until  the  new 
works  are  operated  on  December  31st.  Both,  necessarily,  fly  in  the 
face  of  admitted  facts. 

Let  us.  on  the  other  hand,  turn,  for  the  moment,  to  the  assump- 
tions we  ask  your  Honor  to  make.  We  accept  the  facts  as  they  are. 
We  take  a  population  the  size  of  the  actual,  educated  to  the  use  of 
water,  willing  to  pay  for  it.  We  assume  that,  prior  to  the  introduc- 
tion of  the  new  supply  this  population  has  had  water,  that  in  other 
words  all  the  conditions  of  today  obtain.  We  assume  that  the  supply 
to  be  brought  in  will  have  every  advantage,  that  at  the  end  of  the 
first  year  of  operation  it  will  have  70%  of  its  present  patronage,  90 
per  cent  by  the  end  of  the  construction  period.  We  assume  that  the 
plant  will  be  built  on  the  lines  on  which  such  work  is  actually  done. 
Every  assumption  made  by  Metcalf  is  more  favorable  to  the  city 
than  any  historical  precedent  would  warrant,  and  we  have  New 
Orleans  as  a  case  directly  in  point.    Should  we  not  accept  the  lessons 
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of  experience  and,  since  an  assumption  must  be  made,  should  it 
not  be  the  one  most  consistent  with  the  histories  of  properties  like 
that  under  review? 

Let  us  return  to  the  suggestion  first  considered.  If  that  sugges- 
tion is  adopted,  its  very  adoption  results  in  a  practical  denial  of  this 
value.  We  know  that  value  is  present,  however.  We  have  paid  for  it. 
Since  this  is  so,  may  we  not  fairly  raise  the  question  as  to  whether 
the  courts  should  approve  an  assumption  the  application  of  which 
results  in  an  obvious  inaccuracy?  Should  not  the  premises  adopted 
by  the  court  be  molded  on  the  basis  of  experience  and  fact?  This 
is  the  foundation  upon  which  the  decisions  and  the  authorities  have 
proceeded.  Furthermore,  the  assumption,  that  the  whole  population 
desires  immediate  service,  if  applied,  results  in  the  unbelievable  con- 
clusion that  there  can  never  be  any  value  in  this  element,  no  matter 
what  sacrifices  this  company  may  make  in  obtaining  new  business  or 
in  increasing  its  service.  Its  development  expense  started  at  nothing 
and  will  continue  at  that  amount  to  the  end  of  the  plant's  service. 

Finally,  however,  we  would  suggest  that  if  the  assumption  here- 
tofore discussed  is  deemed  a  necessary  assumption  in  determining  the 
cost  of  establishing  a  comparative  plant,  and  that,  therefore,  the  re- 
sults reached  by  its  application  shoAv  no  value  in  this  element  of 
value,  the  conclusion  follows  that  the  method  is  erroneous,  not  that 
there  is  no  value.  We  know  there  is  value,  and  we  cannot  demon- 
strate its  non-existence  by  any  assumption  or  method  of  calculating 
it.  In  such  a  situation  resort  must  be  had  to  such  other  standards  as 
may  be  available. 

If  your  honor  should,  however,  finally  determine  that  the  appli- 
cation of  this  principle  is  proper,  there  are  certain  facts  of  the 
utmost  importance  which  should  be  borne  in  mind.  It  is  apparent 
that  if  the  assumption  that  water  is  to  be  taken  from  65,000  taps 
on  December  31,  1913,  is  to  be  made,  the  work  must  all  be  com- 
pleted on  that  date.  Your  Honor  will  recall,  from  our  earlier  dis- 
cussion   of    overhead    and    interest    during    construction,    that    both 
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Metcalt'  and  llazen  assumed  that  the  plant  would  be  constructed, 
as  such  plants  normally  are,  by  the  developmenl  of  one  unit  after 
another;  that  income  would  be  derived  from  such  units  as  they 
were  built,  and  that  interest  during  construction  was  computed  only 
to  the  date  on  which  the  several  units  were  finished,  not  to  the  com- 
pletion of  the  entire  systm  on  December  31,  1913.  If  this  method 
of  construction  should  be  pursued  and  development  expense  is  to 
be  ignored,  interest  during  construction  must  be  added  to  these 
various  units  from  the  time  at  which  they  were  supposed  by  Met- 
calf  and  Hazes  to  go  into  service  until  the  time  at  which  the  entire 
service  is  to  be  undertaken.  There  is  one  further  assumption  which 
may  be  made,  however,  and  that  is  the  one  selected  by  Dockweiler, 
i.  e.,  that  the  engineer  should  estimate  the  amount  of  time  which 
the  construction  of  each  structure  will  consume,  and  that  the  con- 
struction work  upon  each  of  such  structures  shall  be  figured  as  com- 
mencing just  sufficiently  in  advance  of  the  date  of  total  construction 
that  the  entire  system  will  be  built  and  ready  to  operate  on  December 
31,  1913,  and  not  one  day  before.  This  assumption  would,  theoret- 
ically, obviate  the  necessity  of  increasing  the  allowance  for  over- 
head, because  each  structure  would  go  into  use  as  soon  as  it  was 
built.  There  is  no  suggestion  made  by  Dockweiler  in  the  course  of 
this  trial  which  is  more  offensive  to  sound  engineering  than  the  one 
just  set  forth.  It  means,  first  of  all,  that  there  can  be  no  uniform 
or  well-balanced  crew  of  workmen,  no  consistent  supervising,  en- 
gineering or  administrative  organizations,  which  may  remain  stead- 
ily at  work  and  build  the  system.  Each  month  additions  must  be 
made  to  the  construction  force  and  to  the  departments  connected 
with  it  until  we  have  an  organization  such  as  never  existed.  Your 
Honor  can  imagine  the  situation.  With  the  progress  of  time  toward 
December  31st,  1913,  each  day  will  find  scores  of  additional  men  at 
work,  laborers,  skilled  mechanics,  heads  of  departments,  engineers, 
auditors  and  administrative  heads.  Each  day  the  size  of  the  payroll 
will  be  increased,  the  complexity  of  the  work  will  increase,  and  the 
opportunity  for  waste  will  enlarge.     We  asked  Hazen  and  Metcalf 
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to  state  their  opinions  as  what  the  effect  of  assuming  such  construc- 
tion would  be  upon  their  overhead  allowances,  but  they  refused  to 
hazard  a  guess,  on  the  ground  that  no  work  ever  had  been,  or 
would  be,  built  in  that  way.  If  the  assumption  is  accepted,  further- 
more, there  is  the  element  of  hazard  which  Dockweiler  calmly  ignores, 
but  to  which  Hazen  alluded.  Should  one  of  the  main  pipe  lines  not 
be  constructed  in  time,  through  inclement  weather,  accident,  or  for 
other  reason,  the  operation  of  the  entire  property  will  be  suspended 
and  we  have  an  interest  during  construction  charge  running  against 
the  completed  plant  from  December  31st  until  the  cause  of  the 
delay  is  removed.  There  has  never  been  a  work  of  this  magnitude 
built  without  such  delay.  The  chances  and  probabilities  of  such 
delay  are  substantially  reduced  by  the  construction  of  various  units 
which  Hazen  and  Metcalf  assume.  If  the  work  is  supposed  to  be 
built  along  Dockweiler 's  lines,  the  allowance  for  overhead  made  bv 
our  engineers  must  be  greatly  increased. 

We  can  do  no  better  than  quote  from  Metcalf 's  testimony: 
(10303)  "*  *  *  *  *  You  may  assume  one  of  two  things: 
either  that  you  so  co-ordinate  or  arrange  all  of  your  construction 
that  the  plant  will  be  ready  to  begin  operation  as  of  December  31, 
1913,  or  you  may  assume  that  the  construction  will  be  so  organized 
as  to  give  you  a  more  uniform  rate  of  construction  throughout  the 
construction  period,  being  governed  in  the  length  of  that  period  by 
the  more  important  structures  which  have  to  be  built,  and  that 
under  those  circumstances  you  will  acquire  business  at  a  much 
earlier  date  than  you  would  under  the  first  assumption.  Under  the 
first  assumption,  according  to  your  view,  or  the  view  which  you 
have  expressed  just  now,  I  believe  you  might  assume  that  all  of  the 
business  was  there  ready  to  be  connected  up  immediately;  in  the 
second  assumption  that  the  business  was  there  ready  to  be  con- 
nected up  as  mile  after  mile  of  pipe,  or,  rather,  district  after  dis- 
trict, operating  unit  after  operating  unit  was  put  into  service.  I 
have  assumed  the  second  method,  to  wit,  that  the  plant  is  to  be 
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reproduced  along  such  lines  as  to  give  a  better  disposition  of  the 
forces  to  enable  you  to  (10304)  carry  along  a  certain  organization, 
to  build  the  plant  as  a  whole,  going  through  stage  after  stage  of 
development,  believing  that  you  get  in  that  way  more  nearly  what 
experience  has  shown  we  strive  for  in  construction,  and  that  you 
get,  as  a  result  of  that  method  of  operation,  a  cheaper  cost  of  build- 
ing the  plant — structural  cost,  in  other  words,  for  the  reason  that 
if  you  adopt  the  other  expedient  of  planning  your  work  to  have  it 
all  ready  finally  as  a  completed  whole  for  beginning  operation  on 
December  31,  1913,  you  will  have  comparatively  light  construction 
the  first  two  or  three  years,  and  a  very  heavy  expenditure  the  last 
two  years.  Your  organization  cannot  possibly,  in  my  judgment, 
be  as  efficient ;  your  administrative  costs  would  have  to  be  propor- 
tionately greater  in  order  to  take  care  of  that  sort  of  construction 
than  they  would  be  if  you  had  a  fairly  uniform  organization  oper- 
ating through  a  longer  period  of  years.  The  difference,  as  I  see  it, 
is  that  under  my  assumption  the  development  expense  will  be  more, 
but  the  unit  cost  of  reproduction,  and  particularly  of  interest-dur- 
ing-construction  charge,  will  be  substantially  less  than  it  would 
under  the  first  assumption.  Moreover,  under  the  first  assumption 
there  would  be  a  hazard  element  which  might  be  very  serious,  in 
that  if  your  plant  could  not  be  operated  as  of  the  planned  date  of 
completion,  you  would  involve  carrying  charges  on  substantially  the 
whole  enterprise  during  the  period  of  time  which  might  elapse  from 
the  projected  date  of  completion  to  the  actual  date  of  completion 
of  the  plant,  whereas,  under  my  assumptions  if  any  single  unit  fails 
to  operate  as  planned,  other  units  are,  nevertheless,  operating,  and 
are  earning  their  revenue,  so  that  the  financial  burden  is  less  to  the 
plant. ' ' 

It  is  submitted  that,  in  view  of  the  actual  experience  of  water 
companies  and  the  facts  in  this  case,  the  assumption  made  by  Met- 
calf  and  Hazen  with  regard  to  the  manner  of  constructing  the  plant 
and   of  reproducing   its  business   should  be   accepted  as   the  most 
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accurate  method  of  treatment  of  which  the  problem  is  susceptible. 

After  concluding  his  discussion  of  development  expense  as  com- 
puted on  the  basis  of  a  comparative  plant,  Metcalf  then  considers 
the  decisions  of  various  courts  and  commissions,  their  allowances 
for  going  value  or  development  expense,  and  the  bearing  of  such 
decisions  on  this  element  of  value. 

Finally,  turning  to  the  question  of  the  actual  value  of  this 
property  right  in  this  case,  of  the  worth  of  the  business  in  having 
passed  through  the  years  of  losses  and  hazards,  viewing  the  subject 
from  all  the  angles  previously  referred  to,  he  states  that  in  his  judg- 
ment the  value  of  going  concern  or  development  expense  is  $3,400,000. 
Metcalf 's  investigation  was  carefully  made.  His  study  of  the  prob- 
lem was  thorough,  his  equipment  for  the  work  unusual.  We  submit 
that  his  results  should  be  accepted. 

We  urge  this  conclusion  upon  your  Honor  without  hesitation 
because  of  the  course  which  the  city  has  chosen  to  follow  in  this 
branch  of  the  case.  It  knows  as  well  as  we,  that  there  is  an  element 
of  value  resulting  from  experience,  from  the  payment  of  early 
losses,  from  the  establishment  of  business,  but  it  has  made  no  effort 
to  assist  your  Honor  in  determining  what  that  value  is.  Metcalf 's 
and  Hazen's  showing  stands  alone.  The  city  has  relied  upon  the 
difficulty  of  making  a  precise  demonstration,  and  claims  that  because 
absolute  precision  is  impossible,  no  value  should  be  allowed.  We  do 
not  think  that  the  plaintiff  should  be  denied  an  allowance  for  going 
concern  or  development  expense  simply  because  Dillman  stated  that 
he  was  unable  to  determine  its  value.  The  courts  have  frowned 
upon  this  attitude  in  the  past  and  have  said  that  confiscation  can- 
not be  justified  because  of  the  difficulties  involved  in  proving  value. 
We  submit  that  that  wise  rule  should  not  be  departed  from  in  this 
case,  and  that  in  considering  the  evidence  adduced  by  complainant 
your  Honor  should  bear  in  mind  the  fact  that  no  substitute  or 
better  method  of  appraisal  has  been  offered  or  suggested  by  those 
who  share  with  us  the  responsibility  and  the  duty  of  aiding  the 
court  in  its  determination. 
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WORKING    CAPITAL 

In  determining  the  value  to  be  used  as  a  basis  for  fixing  rates, 
or  determining  the  fairness  of  rates  when  fixed,  it  is  conceded  by 
the  authorities,  and  it  is  conceded  by  the  defendant  in  this  case,  that 
a  fair  allowance  for  working  capital  should  be  made. 

Metcalf  says,  page,   10167 : 

"The  considerations  of  major  import  in  determining  the  reason- 
able allowance  for  working  capital  upon  which  the  company  should 
be  permitted  to  earn  fair  returns  are  as  follows: 

1.  Overdue  accounts. 

2.  Supplies,  stock  on  hand,  material  and  equipment  for  mainte- 
nance and  repairs. 

3.  Current  supplies  required  for  new  construction. 

4.  Bank  balances." 

The  matter  is  considered  by  Metcalf  at  great  detail,  and  at  pages 
10,176  to  10.178,  he  thus  states  his  conclusions: 

"Conclusions:  With  an  annual  construction  account  of  approxi- 
mately $500,000,  it  appears  reasonable  to  allow  a  full  year's  interest 
upon  the  sum  of  $100,000,  or  more,  in  addition  to  the  sum  covered 
in  stock  and  supplies  on  hand  previously  discussed.  This  would 
make  the  combined  allowance  for  stock  and  supplies  on  hand  re- 
quired for  maintenance  and  repairs,  as  measured  by  the  experience 
of  the  past  five  years,  plus  the  allowance  for  additional  new  con- 
struction demands  total  about  $400,000.  If  any  portion  of  this  sum 
is  included,  as  it  has  been  here,  in  the  reproduction  cost  of  the 
property,  such  portion  should  be  deducted  from  the  suggested 
$400,000  allowance.  In  other  words,  under  such  conditions  as  here 
prevail  I  suggest  that  an  additional  sum  of  $100,000  be  made  in  the 
working  capital." 

(10177)  "In  discussing  the  future  toward  which  the  company 
is  locking  and  which  will  be  affected  by  the  rate  of  return  in  a  fair 
financial  consideration  of  this  problem,  I  have  included  that  addi- 
tional allowance  of  $100,000,  working  capital." 
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(10178)  "Now,  as  applied  to  what  has  actually  been  done  by 
me  in  this  case,  I  would  say  that  I  have  assumed  a  working  capital 
for  the  period  1907  to  1915  of  $100,000,  and  for  the  8-year  period 
following  1915,  in  discussing  the  future,  an  additional  sum  of 
$100,000;  or,  in  other  words,  for  the  period  concerned  in  these 
rates,  a  working  capital  of  $100,000  and  for  the  future  8-year  period 
a  working  capital  of  $200,000." 

The  propriety  of  increasing  the  allowance  for  working  capital 
during  the  eight  years  following  1915,  which  are  stated  to  be  years 
of  large  construction  work,  is  not  questioned.  It  is  of  importance 
in  this  case,  first,  as  substantiating  Mr.  Metcalf's  figures  on  the 
financial  future  of  the  company;  second,  as  showing  that  a  general 
rule  for  the  allowance  to  the  company  on  account  of  working  cap- 
ital in  the  decade  which  now  confronts  it,  should  not  be  fixed  at 
the  sum  of  $100,000. 

There  is  no  dispute  either  as  to  the  amount  or  the  propriety  of 
allowing  $100,000  under  this  head.  Dillman  states  at  page  10,836 
of  the  record : 

"Working  capital  I  have  placed  at  $400,000,  which  seems  to  me 
about  right,  it  includes  about  $300,000  for  stock  on  hand  which  has 
not  been  included  in  my  structural  inventory." 

It  is  clear,  therefore,  that  in  reaching  total  value,  an  allowance 
of  at  least  $100,000  should  be  made. 

SUMMARY  OF  REPRODUCTION  COST. 

We  are  now  in  a  position  to  determine  what  it  would  have  cost 
to  reproduce  the  properties  of  complainant  during  the  various  years 
in  controversy.  This  cost  of  reproduction  covers  the  value  of  lands, 
rights  of  way,  structures,  water  rights,  going  value  and  working 
capital.  Any  logical  reproduction  covers  two  other  elements  besides 
these,  overhead  on  lands  and  rights  of  way,  and  the  cost  of  cutting 
pavements  over  existing  mains. 
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Overhead  on  Land. 

The  suggestion  has  been  made  in  this  ease  that  the  decision  in 
the  Minnesota  Rate  Cases  denies  the  inclusion  of  this  element  of 
value  in  determining  reproduction  cost.  That  decision  plainly  does 
not  say,  what  no  intelligent  tribunal  or  individual  could  say,  that 
overhead  and  interest  during  construction  would  not  be  unquestioned 
charges  in  reproducing  the  lands  and  rights  of  way  of  complainant 
just  as  in  reproducing  the  structures.  That  decision  holds,  as  we 
understand  it.  that  the  evidence  introduced  did  not  warrant  the 
values  which  the  master  accepted;  that  it  was  not  demonstrated  that 
the  cost  of  reproducing  those  lands  was  represented  by  taking  the 
value  of  the  lands  (upon  the  basis  used  by  the  railroad  company's 
witnesses  which  itself  included  some  consideration  of  the  greater 
value  of  lands  available  for  railroad  purposes),  adding  arbitrary 
multipliers  thereto  and  then  adding  to  that  sum  a  further  percentage 
to  cover  overhead  charges.  The  decision  does  not  say  that  a  railroad 
could  purchase  real  estate  for  a  right  of  way,  by  reason  of  its  right 
of  eminent  domain,  at  the  value  of  adjoining  land.  The  members 
of  the  court  did  not  mean  to  announce  as  a  fact,  something  which 
everyone  knows  is  not  a  fact,  or,  as  your  Honor  put  it:    (7647) 

•'•  *  *  that  there  would  not  be  overhead  expense,  interest 
and  the  like  on  the  acquisition  of  lands  for  a  water  supply;  it  is 
perfectly  obvious  they  must  not  be  understood  as  saying  that  you 
would  not  have  interest  on  the  lands  you  bought  or  overhead  in 
acquiring  them." 

Floy,  in  discussing  that  question  said : 

"It  is  more  than  likely  that  what  the  court  in  the  Minnesota 
Bate  Cases  was  pointing  out  as  error  in  the  values  claimed  for 
rights  of  way  was  that  the  valuation  had  been  made  upon  the  wrong 
theory,  which  was  an  estimate  in  excess  of  the  market  value  of  con- 
tiguous and  similar  property  increased  by  the  multiplier,  three. 
That  upon  such  erroneous  basis  or  amount,  further  sums  could  not 
be  fairly  added  for  'engineering,  superintendence,  legal  expenses, 
contingencies  and  interest  during  construction.'     There  is  no  war- 
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rant  for  supposing  that  the  court  would  have  condemned  a  method 
which  started  with  the  fair  market  value  of  contiguous  property 
and  increased  that  amount  by  the  proper  multiplier  [for  overhead.]  " 
(Floy,  Value  for  Rate-Making,  p.  77.) 

If  we  are  proceeding  on  the  reproduction-cost  method  of  valua- 
tion, it  must  be  applied  consistently  to  the  different  elements  of 
value. 

On  this  subject  Dillman  says:    (Ab.  1775;  Tr.  6590) 

"I  don't  know  what  is  costs  to  acquire  these  lands,  except  from 
this  compilation.  I  have  not  added  any  overhead  or  expense  for 
assembling  the  properties,  though  I  did  not  assume  that  that  was 
done  without  expense.  I  assume  there  will  be  an  added  overhead 
expense  to  this  estimate  just  as  there  will  be  to  other  estimates  I 
have  made." 

Metcalf  says:     (Ab.  3074;  Tr.  10387) 

"This  makes  a  total  of  lands  amounting  to  72,894.54  acres,  exclud- 
ing the  areas  of  the  rights  of  way,  and  the  valuation  covering  them 
is  included  in  the  total  amount  of  $18,243,000,  excluding  allowance 
for  overhead  or  interest  during  construction.  According  to  my  view, 
there  should  be  included  in  the  reproduction  cost  of  such  tracts  of 
land  an  allowance  for  overhead  and  interest  during  construction 
charges,  which  would  have  to  be  met  if  the  work  were  reproduced, 
and  which  actually  had  to  be  met  when  the  works  were  originally 
built.  For  such  an  allowance,  I  believe  3%  to  cover  overhead  is  con- 
servative, and  for  the  interest  during  construction,  an  allowance  of 
12%,  inasmuch  as  the  major  portions  of  the  lands  would  have  to  be 
bought  in  advance  of  the  carrying  out  of  the  project  in  order  that 
advantageous  prices  would  be  realized,  and  adding  those  overhead 
costs,  it  would  bring  the  total  amount  to  $21,045,000. ' ' 

To  re-acquire  the  lands  and  rights  of  way  now  owned  by  com- 
plainant, to  reproduce  those  lands  and  rights,  would  require  a  def- 
inite expenditure  in  addition  to  their  value.  No  one  disputes  Met- 
calf's  statement  as  to  the  amount  of  this  expenditure.  In  figuring 
reproduction  cost,  an  allowance  of  3%  must  be  made  for  overhead, 
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necessarily  to  be  incurred  in  acquiring  lands  and  rights  of  way;  in 
reaching  final  value  this  figure  should  be  considered. 

Cost  of  Cutting  Through  and  Replacing  Pavements. 

The  element  of  value  resulting  from  the  existence  of  paving 
over  mains  must  also  be  taken  into  account.  Your  Honor  dis- 
cussed this  matter  in  the  Pacific  Gas  and  Electric  case,  and  we  have 
nothing  to  add  to  what  you  there  said.  On  principle,  we  are 
clearly  not  obtaining  reproduction  cost  unless  we  reproduce  the 
mains  as  they  exist — and  they  exist  with  paving  over  them. 
The  court  may  not,  because  of  outside  circumstances,  think  that  this 
cost  of  reproduction  should  be  taken  as  the  equivalent  of  present 
value — it  very  evidently  did  not  in  the  Des  Moines  case — but  it  is 
ignoring  the  facts  to  say  that  if  the  mains  of  complainant  were 
to  be  reproduced  today  the  cose  of  removing  and  installing 
pavements  would  not  have  to  be  paid  for.  It  is  equally  illogical 
and  unfair  to  attempt  an  appraisement  and  to  value  the  property 
without  considering  the  same  fact.  There  are  two  decisions  of 
the  Supreme  Court  upon  this  subject.  The  first  is  thus  referred 
to  by  your  Honor  at  page  51  of  the  Pacific  Gas  and  Electric 
Company  report : 

"In  the  Consolidated  Gas  case,  in  the  lower  court.  Judge 
Hough  rejected  the  investment  theory  of  valuation  and  ap- 
proved reproductive  cost  less  depreciation,  not  only  as  applied 
to  plant  but  specifically  to  land  (here  in  the  shape  of  present 
market  value),  and  to  mains  under  subsequent  pavement.  The 
opinion  is  eminently  worth  reading  but  is  too  long  to  be  here 
quoted.    157  Fed.  854-6. 

"The  same  questions  were  raised  on  appeal.  The  Supreme 
Court  did  not  fix  a  total  valuation  or  refer  in  terms  to  the 
question  of  pavement  over  mains,  but  reduced  certain  items 
and  concluded  that  upon  such  reduced  value,  the  rate  was 
sufficient.  But  it  was  significant  that  Justice  Peckham 
said   (212  U.  S.  52)  ; 

"  'And  we  concur  with  the  court  below  in  holding  that 
the  value  of  the  property  is  to  be  determined  as  of  the 
time  when  the  inquiry  is  made  regarding  the  rates.     If  the 
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property  which  legally  enters  into  the  consideration  of 
the  question  of  rates  has  increased  in  value  since  it  was 
acquired,  the  company  is  entitled  to  the  benefit  of  such 
increase.  This  is,  at  any  rate,  the  general  rule.  We  do 
not  say  there  may  not  possibly  be  an  exception  to  it  where  the 
property  may  have  increased  so  enormously  in  value  as  to 
render  a  rate  permitting  a  reasonable  return  upon  such 
increased  value  unjust  to  the  public.  How  such  facts  should 
be  treated  is  not  a  question  now  before  us,  as  this  case  does 
not  present  it.' 

"While  the  Supreme  Court  has  thus  left  a  possibility  of 
qualification  open,  it  is  not  likely  that  the  ordinary  case  will 
present  a  situation  more  striking  as  regards  appreciation  of 
land,  and  extent  and  expensiveness  of  subsequent  paving  over 
mains,  than  was'  presented  in  the  City  of  New  York  in  the 
Consolidated  Gas  case.    Certainly  this  is  not  such  a  case." 

In  view  of  the  size  of  this  item  and  the  importance  of  its 
allowance,  we  desire  to  quote  from  the  opinion  in  the  Consolidated 
Gas  case  in  the  lower  court,  to  which  reference  is  made  in  the 
above  report.     Judge  Hough  said: 

"As  to  the  realty,  the  values  assigned  are  those  of  the 
time  of  inquiry ;  not  cost  when  the  land  was  acquired  for 
the  purposes  of  manufacture,  and  not  the  cost  to  the 
complainant  of  so  much  as  it  acquired  when  organized  in 
1884,  as  a  consolidation  of  several  other  gas  manufacturing 
corporations. 

"It  is  objected  that  such  method  of  appraisement  seeks 
to  confer  upon  complainant  the  legal  right  of  earning  a  fair 
return  upon  land  values  which  represent  no  original  invest- 
ment by  it,  does  not  indicate  land  especially  appropriate 
for  the  manufacture  of  gas,  and  increases  apparent  assets 
without  increasing  earning  power.  Analogous  questions 
arise  as  to  plant,  mains,  services  and  meters;  the  reported 
values  whereof  are  the  reproductive  cost  less  depreciation, 
and  not  original  cost  to  the  complainant  or  its  prede- 
cessors. 

"It  appears  by  undisputed  evidence  that  some  of  these 
last  items  of  property  cost  more  than  new  articles  of  the 
same   kind   would  have   cost   at   the   time   of  inquiry;   that 


1115 


some  are  of  designs  not  now  favored  by  the  scientific  and 
manufacturing  world,  so  that  no  one  now  entering  upon 
a  similar  business  would  consider  it  wise  to  erect  such 
machines  or  obtain  such  apparatus.  In  every  instance,  how- 
ever, the  value  assigned  in  the  report  is  what  it  would 
cost  presently  to  reproduce  each  item  of  property,  in  its 
present  condition,  and  capable  of  giving  a  service  neither 
better  nor  worse  than  it  now  does.  As  to  all  of  the  items 
enumerated,  therefore,  from  real  estate  to  meters,  inclusive, 
the  complainant  demands  a  fair  return  upon  the  productive 
value  thereof,  which  is  the  same  thing  as  the  present  value 
properly  considered.  To  vary  the  statement:  Complainant's 
arrangements  for  manufacturing  and  distributing  gas  are 
reported  to  be  worth  t lie  amounts  above  tabulated  if  dis- 
posed of  (in  commercial  parlance)  'as  they  are.' 

"Upon  authority,  I  consider  this  method  of  valuation 
correct.  What  the  court  should  ascertain  is  the  'fair  value 
of  the  property  being  used.'  Smyth  vs.  Ames,  169  U.  S. 
at  page  546,  18  Sup.  Ct.  at  page  434.  (42  L.  Ed.  819)  ;  the 
'present'  as  compared  with  'original'  cost;  what  complainant 
'employs  for  the  public  convenience,'  169  U.  S.  at  page  547, 
18  Sup.  Ct,  at  page  434  (42  L.  Ed.  819);  and  it  is  also 
the  'value  of  the  property  at  the  time  it  is  being  used.'  San 
Diego  Land  Co.  vs.  Natl.  City,  174  U.  S.  at  page  757,  19 
Sup.  Ct.  at  page  811  (43  L.  Ed.  1154).  And  see  also  Stan- 
islaus Co.  vs.  San  Joaquin  Co.,  192  U.  S.  201,  24  Sup.  Ct. 
241,  48  L.  Ed.  406.  It  is  impossible  to  observe  this  con- 
tinued use  of  the  present  tense  in  these  decisions  of  the 
highest  court  without  feeling  that  the  actual  or  reproductive 
value  at  the  time  of  inquiry  is  the  first  and  most  important 
figure  to  be  ascertained,  and  these  views  are  amplified  by 
San  Diego  Land  Co.  vs.  Jasper  (C.  C.)  110  Fed.  at  page 
714,  and  Cotting  vs.  Kansas  City  Stock  Yards  (C.  C),  82 
Fed.  at  page  854,  where  the  subject  is  more  fully  discussed. 
Upon  reason,  it  seems  clear  that  in  solving  this  equation  the 
plus  and  minus  quantities  should  be  equally  considered, 
and  appreciation  and  depreciation  treated  alike.  Nor  can 
I  conceive  of  a  case  to  which  this  procedure  is  more 
appropriate    than    the    one    at    bar.      The    complainant    by 
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itself  and  some  of  its  constituent  companies  has  been 
continuously  engaged  in  the  gas  business  since  1823.  A 
part  of  the  land  in  question  has  been  employed  in  that 
business  for  more  than  two  generations,  during  which  time 
the  value  of  the  land  upon  Manhattan  Island  has  increased 
even  more  rapidly  than  its  population.  So  likewise  the 
construction  expense  not  only  of  buildings,  but  of  pipe 
systems  under  streets  now  consisting  of  continuous  sheets 
of  asphalt  over  granite,  has  enormously  advanced. 

"The  value  of  the  investment  of  any  manufacturer  in 
plant,  factory  or  goods,  or  all  three,  is  what  his  possessions 
would  sell  for  upon  a  fair  transfer  from  a  willing  vendor 
to  a  willing  buyer,  and  it  can  make  no  difference  that  such 
value  is  affected  by  the  efforts  of  himself  or  others,  by  whim 
or  fashion,  or  (what  is  really  the  same  thing)  by  the 
advance  of  land  values  in  the  opinion  of  the  buying 
public.  It  is  equally  immaterial  that  such  value  is  affected 
by  difficulties  of  reproduction.  If  it  be  true  that  a  pipe  line 
under  the  New  York  of  1907  is  worth  more  than  was  a  pipe 
under  the  city  of  1827,  then  the  owner  thereof  owns  that 
value,  and  that  such  advance  arose  wholly  or  partly 
from  difficulties  of  duplication  created  by  the  city  itself 
is  a  matter  of  no  moment.  Indeed,  the  causes  of  either 
appreciation  or  depreciation  are  alike  unimportant,  if  the 
fact  of  value  be  conceded  or  proved;  but  that  ultimate 
inquiry  is  oftentimes  so  difficult  that  original  cost  and  rea- 
sons for  changes  in  value  become  legitimate  subjects  of  inves- 
tigation, as  checks  upon  expert  estimates  or  bookkeeping  inac- 
curate and  perhaps  intentionally  misleading.  Cf.  Ames  vs. 
Union  Pacific  R.  R.  (C.  C),  61  Fed.  at  pages  178,  179.  If  fifty 
years  ago,  by  the  payment  of  certain  money,  one  acquired 
a  factory  and  the  land  appurtenant  thereto,  and  continues 
today  his  original  business  therein,  his  investment  is  the  fac- 
tory and  the  land,  not  the  money  originally  paid;  and  unless 
his  business  shows  a  return  equivalent  to  what  land  and 
building,  or  land  alone,  would  give  if  devoted  to  other 
purposes  (having  due  regard  to  cost  of  change),  that  man 
is  engaged  in  a  losing  venture,  and  is  not  receiving  a  fair 
return  from  his  investment,  i.  e.,  the  land  and  building.     The 
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so-called  'money  value'  of  real  or  personal  property  is 
but  a  conveniently  short  method  of  expressing  present 
potential  usefulness,  and  'investment'  becomes  meaningless 
if  construed  to  mean  what  the  thing  invested  in  cost  gen- 
erations ago.  Property,  whether  real  or  personal,  is  only 
valuable  when  useful.  Its  usefulness  commonly  depends 
on  the  business  purposes  to  -which  it  is  or  may  be  applied. 
Such  business  is  a  living  thing,  and  may  flourish  or  wither, 
appreciate  or  depreciate;  but,  whatever  happens,  its  present 
usefulness,  expressed  in  financial  terms,  must  be  its  value. 

"As  applied  to  a  private  merchant  or  manufacturer,  the 
foregoing  would  seem  elementary ;  but  some  difference  is 
alleged  to  exist  where  the  manufacturer  transacts  his 
business  only  by  governmental  license — whether  called  a 
franchise  or  by  another  name.  Such  license,  however,  cannot 
change  an  economic  law,  unless  a  different  rule  be  prescribed 
by  the  terms  of  the  license,  which  is  sometimes  done.  No 
such  unusual  condition  exists  here,  and,  in  the  absence 
thereof,  it  is  not  to  be  inferred  that  any  American  govern- 
ment intended,  when  granting  a  franchise,  not  only  to 
regulate  the  business  transacted  thereunder,  and  reasonably 
to  limit  the  profits  thereof,  but  to  prevent  the  valuation 
of  purely  private  property  in  the  ordinary  economic 
manner,  and  the  property  now  under  consideration  is  as 
much  the  private  property  of  this  complainant  as  are 
the  belongings  of  any  private  citizen.  Nor  can  it  be 
inferred  that  such  government  intended  to  deny  the  appli- 
cation of  economic  laws  to  valuation  of  increments  earned 
or  unearned,  while  insisting  upon  the  usual  results  thereof 
in  the  case  of  equally  unearned,  and  possibly  unmerited 
depreciation. 

"I  think  the  method  of  valuation  applied  by  the  report 
to  land,  plant,  mains,  services,  and  meters  lawful." 

Your  Honor  will  observe  that  the  court  said  "in  solving  this 
equation  the  plus  and  minus  quantities  should  be  equally  consid- 
ered, and  appreciation  and  depreciation  treated  alike";  that  "it 
is  equally  immaterial  that  such  value  is  affected  by  difficulties 
of  reproduction.     If  it  be  true  that   a  pipe  line  under  the  New 
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York  of  1907  is  worth  more  than  was  a  pipe  under  the  city  of 
1827,  then  the  owner  thereof  owns  that  value,  and  that  such 
advance  arose  wholly  or  partly  from  difficulties  of  duplication 
created  by  the  city  itself  is  a  matter  of  no  moment."  And, 
further,  "Indeed,  the  causes  of  either  appreciation  or  depreciation 
are  alike  unimportant,  if  the  fact  of  value  be  conceded  or 
proved." 

The  20th  assignment  of  error  (Transcript  Consolidated  Gas 
case,  Vol.   1,   pp.  452-454)    presented  this  question: 

"In  sustaining  the  report  of  said  Master  in  Chancery 
finding  the  value  of  the  mains  of  the  complainant  on 
which  it  is  entitled  to  a  return  as  against  the  consumer,  to 
be  the  replacement  values  based  on  the  cost  of  reproduc- 
tion of  the  same;  whereas  said  Master  should  have  found 
said  value  of  the  mains  to  be  the  actual  cost  of  investment 
therein .  by  the  complainant,  less  the  depreciation,  as  the 
only  fair  basis  between  the  complainant  and  the  consumer, 
*  *  *  .  That  in  no  sense  can  the  mains  of  the  complain- 
ant, many  of  which  have  been  in  the  ground  for  fifty 
years,  be  said  to  be  at  the  present  time  of  greater  value 
than  the  actual  cost,  merely  because  modern  conditions 
would  not  permit  duplication  of  such  identical  mains  at  the 
same  cost  at  the  present  time;  *     *     *." 

This  matter  was  consistently  argued  before  the  Master,  before 
the  lower  court,  and  in  the  Supreme  Court,  the  latter  court 
saying,  at  page  48  of  its  opinion : 

"That  court  found  the  value  of  the  tangible  assets 
actually  employed  at  the  time  of  the  commencement  of 
this  suit  in  the  business  of  supplying  gas  by  the  complain- 
ant to  be  $47,831,435,  to  which  it  added  the  $12,000,000 
as  the  value  of  the  franchises  as  found  by  it,  making  a 
total  of  $59,831,435,  upon  which  it  held  that  the  company 
was  entitled  to  a  return  of  6  per  cent,  being  $3,589,886.10. 
It  also  found  its  total  net  income  for  the  year  1905 
amounted  to  $5,881,192.45,  almost  10  per  cent  upon  the  sum 
above   named.      Altering   the   finding    of   the    court    so    far 
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only  as  to  place  the  value  of  the  franchises  at  the  time 
agreed  upon  in  1884,  $7,781,000,  the  total  value  upon  that 
basis  of  the  property  employed  by  the  company  would  be 
$55,612,435." 

The  only  modification  made  by  the  Supreme  Court  in  the 
valuation  fixed  by  the  lower  court  was  that  with  reference  to  the 
franchises.  As  your  Honor  said  in  the  opinion  in  the  Pacific  Gas 
and  Electric  Company  case,  the  court  expressly  approved  the 
method  of  valuation  adopted  by  the  Circuit  Court.  The  valuation 
adopted  by  the  Supreme  Court  in  the  Consolidated  Gas  case  was 
$55,612,435,  and  the  estimated  return  was  $3,024,592.14,  which  the 
Supreme  Court  said  was  "nearly  5V2%  on  the  above  total  of 
$55,612,435."    It  was,  in  fact,  5.439%. 

The  appreciation  in  mains  and  services,  due  to  the  increased 
cost  of  reproduction  in  that  case,  was  $5,555,771.63,  and  this  was 
included  in  the  valuation  of  $55,612,435  approved  by  the  Supreme 
Court.  If,  from  the  latter  amount,  the  former,  representing  the 
appreciation  in  the  value  of  the  mains,  be  deducted,  there  would 
remain  as  the  value  of  the  property,  $50,056,663.37.  The  net 
return  of  $3,024,592.14  is  6.042%  of  this  amount.  It  therefore 
conclusively  appears,  not  only  that  this  item  was  allowed  in  the 
valuation  approved  by  the  Supreme  Court  in  the  Consolidated 
Gas  case  after  the  question  had  been  squarely  presented  to  it,  but 
that  its  allowance  was  essential  to  everything  in  the  opinion  based 
on  the  conclusion  that  the  return  shown  was  slightly  less  than  6%. 

Furthermore,  although  it  does  not  appear  in  the  decision  of 
the  Supreme  Court,  it  does  appear  in  the  transcript  of  the  case 
in  the  court  below  in  Omaha  vs.  Omaha  Water  Co.,  218  U.  S. 
180;  54  L.  Ed.  990,  that  the  cost  of  removing  and  replacing  pave- 
ments, based  on  conditions  at  the  date  of  the  valuation  and 
without  reference  to  the  time  at  which  the  paving  was  done,  was 
included   in   the   valuation. 
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In  the  Des  Moines  case,  the  Supreme  Court,  through  Mr.  Justice 
Day,  said: 

"As  to  the  item  of  $140,000,  which,  it  is  contended, 
should  be  added  to  the  valuation,  because  of  the  fact  that 
the  Master  valued  the  property  on  the  basis  of  the  cost  of 
reproduction  new,  less  depreciation,  and  it  would  be  neces- 
sary in  such  reproduction  to  take  up  and  replace  pavements 
on  streets  which  were  unpaved  when  the  gas  mains  were 
laid,  in  order  to  replace  the  mains,  we  are  of  the  opinion 
that  the  court  below  correctly  disposed  of  this  question. 
These  pavements  were  already  in  place.  It  may  be  conceded 
that  they  would  require  removal  at  the  time  when  it  became 
necessary  to  reproduce  the  plant  in  this  respect.  The  Master 
reached  the  conclusion  that  the  life  of  the  mains  would 
not  be  enhanced  by  the  necessity  of  removing  the  pavements 
and  that  the  company  had  no  right  of  property  in  the 
pavements  thus  dealt  with,  and  that  there  was  neither 
justice  nor  equity  in  requiring  the  people  who  had  been  at  the 
expense  of  paving  the  streets  to  pay  an  additional  sum  for 
gas  because  the  plant,  when  put  in,  would  have  to  be  at  the 
expense  of  taking  up  and  replacing  the  pavements  in  build- 
ing the  same.  He  held  that  such  added  value  was  wholly 
theoretical,  when  no  benefit  was  derived  therefrom.  We 
find  no  error  in  this  disposition  of  the  question." 

Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  153,  173; 
59  L.  Ed.  1244. 

In  the  latter  decision  the  opinion  of  the  same  court  in  the  Con- 
solidated Gas  case  is  not  overruled,  it  is  not  even  referred  to. 
The  Des  Moines  case  can  only  be  logically  explained  upon  the 
ground  that  the  Supreme  Court  found  no  reason  to  overrule  the 
opinion  of  the  lower  court  which  determined  that  the  fact  that 
pavements  had  been  laid  in  the  city  of  Des  Moines  did  not 
increase  the  value  of  the  Des  Moines  Gas  Company's  properties. 
In  the  lower  court  Judge  McPherson  had  agreed  that  the  cost  of 
pavements    should    not    be    added    to    the    valuation    otherwise 
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found,  and  refused  to  apply  the  cost  of  production  method.  He 
had,  however,  in  the  Cedar  Rapids  case,  confirmed  the  Master's 
report  which  included  an  allowance  for  paving.  The  Master  in  this 
case    (the   Des   Moines  case)   stated  in  his  report    (40): 

"If  we  adhere  strictly  to  the  process  of  reproduction  to 

ascertain  the  value  of  the  plant,  then  the  above  amount 
should  be  counted,  and  under  a  like  concession  in  this  case, 
as  in  the  Water  Works  case,  would  very  likely  be  justified. 
But  the  ultimate  question  in  this  case  is  the  reasonable 
value  of  the  property,  and  reproduction  is  simply  the  means 
adopted  to  determine  it.  When  mains  are  laid  in  streets 
already  paved,  the  work  of  taking  up  and  replacing  the 
pavement  in  so  doing,  is  the  work  of  the  complainant,  and 
should  be  considered  precisely  in  the  same  light  as  taking 
up  and  replacing  the  dirt  when  no  pavement  existed.  It  was 
done  at  the  complainant's  expense.  But  where  pavements 
are  laid  after  the  mains  are  installed,  they  have  expended 
no  money  in  taking  up  and  replacing  pavements.  An  allow- 
ance therefore,  makes  reproduction,  the  ultimate  question, 
and  not  the  reasonable  value  of  the  mains,  unless  it  further 
appear  that  the  value  of  the  mains  are  enhanced  thereby 
to  the  extent  of  the  cost  of  taking  up  and  replacing  pave- 
ments,  which  is   not  shown  in   this   case." 

In  the  decision  by  Judge  McPherson  we  find  the  following: 

"One  of  these  is  what  is  called  the  'reproduction  theory' 
as  determining  the  present  value.  When  the  gas  mains 
were  laid,  many  of  the  streets  were  unpaved,  but  which 
are  now  paved  streets  (21  per  cent.).  To  reproduce  the 
system  at  this  time  it  would  be  necessary  to  take  up  some- 
thing like  a  yard  in  width  and  for  the  length  of  21  per  cent 
of  the  streets,  place  the  mains  the  proper  depth,  fill  in 
with  earth,  and  replace  the  paving.  The  extra  cost  on 
account  of  the  paving  would  amount  to  $140,000.  The 
master  declined  to  allow  this  sum  as  forming  a  part  of  the 
value  of  the  plant. 

"It  is  claimed  the  true  value  of  any  building,  structure, 
or  plant  is  that  sum  which  it  takes   to  reproduce   it,  less 
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the  depreciation  of  the  one  to  be  replaced.  But  little 
assistance  is  obtained  from  the  authorities,  although  it  is 
claimed  the  case  of  Willcox  v.  Consolidated  Gas  Company, 
supra,  is  in  point.  The  opinion  does  not  show  this  to  be 
so.  Something  of  a  showing  is  made  in  favor  of  that  con- 
tention, by  going  to  the  original  record  and  the  assign- 
ments of  error.  But  it  is  not  easily  understood  how  the 
Supreme  Court  in  that  great  case,  so  ably  argued,  with  so 
much  involved,  meant  to  be  so  understood  without  expressly 
so  declaring  in  the  opinion.  No  one  doubts  but  that  the 
cost  of  reproduction  may  in  many  cases  be  considered,  and 
in  some  cases  is  a  solution  of  the  controversy." 

Des  Moines  Gas  Co.  v.  Des  Moines,  199  Fed.  204,  207. 

The  Master's  report,  and  the  report  of  Judge  McPherson 
show  that  in  their  opinion  the  plant  of  the  Des  Moines  Gas  Com- 
pany was  no  more  valuable  in  the  condition  in  which  it  existed 
than  it  would  have  been  had  there  been  no  paving  over  its  gas 
mains. 

It  is  submitted  that  the  decision  of  the  Supreme  Court  in 
the  Des  Moines  case  should  be  construed  as  meaning,  not  that 
the  fact  that  paving  exists  ever  mains  shall  never  be 
considered  in  determining  value,  but,  rather,  that  it  is  not  a 
necessary  rule  that  that  fact  always  increases  value  to  the  extent 
of  the  cost  of  removing  and  installing  the  pavements. 

Defendants'  witnesses,  in  so  far  as  they  considered  this  subject 
at  all,  stated  that  it  was  an  element  of  value. 

Dockweiler  says:     (4868) 

"My  position  is  this:  You  are  reproducing  now,  and  you  take 
conditions  as  you  find  them  in  the  same  way  under  my  theory. 
I  reproduce  a  pipe  in  this  city;  I  find  a  pavement  over  it.  There 
may  have  been  no  pavement  at  the  time  the  pipe  was  laid. 
According  to  my  theory,  the  man,  to  reproduce  that,  has  to  cut 
through  that  pavement,  and  must  replace  it.  The  cutting  through 
that  pavement  and  the  replacing  of  it  is  part  of  the  cost  of 
reproduction." 
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Hazen   says:      (8329-31) 

'"In  making  my  rating  base,  I  have  excluded,  for  instance, 
the  cost  of  cutting  through  and  replacing  the  paving  over  the 
pipes.  The  amount  estimated  under  this  item  has  frequently  been 
incorrectly  referred  to  in  reproduction  estimates  under  the  head- 
ing 'Paving';  that  is,  it  has  been  listed  as  if  the  company  owned 
the  paving.     That  of  course  is  not  correct. 

"As  far  as  this  consideration  comes  into  an  estimate  it  is 
a  part  of  the  cost  of  the  pipe.  The  cost  of  laying  a  pipe  in 
a  paved  street  is  greater  than  the  cost  of  laying  a  pipe  in  a 
street  that  is  not  paved.  As  I  made  up  my  schedules  the  cost 
of  all  the  extra  work  involved  by  the  expense  of  the  paving  is 
carried  into  the  price  of  the  pipe.  And  that  is  the  way  I  think 
it  ought  to  be.  This  extra  work  involved  by  the  paving  has  to 
be  done  when  pipes  are  laid.  Doing  it  is  necessarily  a  part  of 
the  cost  of  reproduction.  Separating  it  from  the  cost  of  reproduc- 
tion does  not  seem  to  me  quite  logical.  I  find  it  difficult  to  see 
auy  reason  for  separating  the  paving  and  not  separating  other 
things  that  might  be  mentioned. 

"If  we  took  up  one  thing  after  another  I  don't  know  what 
the  end  results  would  be.  So  to  exclude  the  paving  and  stop 
there  does  not  seem  to  me  like  a  very  logical  proceeding.  However, 
it  is  what  seems  to  be  necessary  at  this  time  and  from  an  equitable 
standpoint  in  discusisng  rates  something  can  be  said  in  sup- 
port of  it. 

"That  is  the  procedure  I  have  adopted  in  this  case,  that  is 
to  say,  I  have  excluded  all  the  allowance  growing  out  of  the 
consideration  of  paving  so  far  as  the  paving  was  laid  after  the 
pipes.  So  far  as  the  pipes  were  laid  after  the  paving,  they  remain. 
Practically  I  have  never  been  able  to  see  that  it  made  any  differ- 
ence with  the  value  of  pipes,  whether  they  were  laid  before  the 
paving   or  after. 

"It  commonly  happens  in  the   development  of  a  system  that 
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a  certain  street  is  going  to  be  paved  and  that  the  water  company 
or  the  municipality  lays  new  pipe  or  larger  pipe  in  it  in  anticipa- 
tion of  the  paving  and  frequently  lays  it  sometimes  perhaps  several 
years  earlier  than  it  would  otherwise  lay  it,  and  as  far  as  that 
is  the  case  it  spends  the  money  earlier  and  loses  the  interest  on  it; 
the  work  costs  the  owners  more,  and  it  is  just  as  valuable  at  the 
end  of  the  period  as  if  they  had  waited  until  after  the  paving  was 
laid  and  had  then  cut  through  it,  laid  the  pipe  and  replaced  it. 
I  have  also  had  to  do  with  the  sale  of  waterworks  systems  where  there 
were  many  pipes  laid  in  paved  streets;  I  have  represented  both  the 
buyer  and  the  seller  in  negotiations  of  this  kind.  I  have  also  had  to 
do  with  condemnation  suits.  In  my  judgment  the  cost  of  laying  the 
pipes  as  represented  by  the  full  cost  of  reproduction  is  a  very  im- 
portant element  to  be  considered  in  determining  the  value  of  the 
system. 

"lam  inclined  to  think  that  that  part  of  the  whole  cost  of  repro- 
duction represented  by  the  cost  of  cutting  through  and  replacing 
the  mains  is  as  potent  or  substantially  as  potent  a  reason  for 
giving  or  making  a  price  as  other  parts  of  the  cost  of  reproduction. 

"To  take  a  specific  case  of  a  pipe  in  Market  Street,  we  will 
say,  the  question  is  whether  a  purchaser  will  buy  that  pipe  and 
use  it  or  disregard  it  and  lay  another  pipe;  if  it  disregards  it 
and  lays  another  pipe  it  has  to  pay  the  whole  cost  of  the  repro- 
duction of  that  pipe,  including  the  cutting  through  and  replacing 
the  pavement;  it  also  has  to  pay  various  other  expenses  which 
are  not  included  in  the  estimates  that  are  made ;  it  has  to  pay 
for  changing  the  services,  an  added  cost  of  doing  this,  because 
of  the  paving  that  exists  over  them ;  the  people  who  use  the 
street  and  the  abuttors  suffer  the  inconvenience  of  having  an 
open  trench  that  impedes  traffic  and  interferes  with  their  business 
for  a  certain  period. 

"The  cost  of  cutting  through  and  replacing  the  pavement 
is  only  a  part  of  all  that  may  be  added  up  as  an  advantage  to  the 
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purchaser  in  buying  the  pipe  in  place  in  comparison  with  laying 
new  pipe.  So  that,  taking  it  altogether,  I  am  clearly  of  the 
opinion  that  in  considering  the  cost  of  reproduction  as  an  indica- 
tion of  the  whole  value  of  the  property  that  the  cost  of  cutting 
through  and  replacing  the  paving  as  part  of  the  pipe  cost  must 
be  considered." 

Metcalf  says:     (Ab.  2776;  Tr.  9453) 

"After  conference  with  the  city,  we  have  agreed  on  the 
amount  of  paving  which  was  actually  cut,  removed  and  relaid, 
upon  the  total  sum  of  $223,000,  excluding  the  overhead  and 
interest  during  construction  charge.  We  also  agreed  on  the 
cost  of  replacing  all  of  the  pavement,  whether  it  was  cut  orig- 
inally or  not,  and  I  think  that  total  amount,  excluding  the  over- 
head and  interest  during  construction,  was  $1,319,000.  The 
$223,000  is  a  portion   of  that." 

#     #     #     #     # 

(Ab.  3080;  Tr.  10407)  "In  arriving  at  the  rating  base,  I  have 
excluded  from  the  rating  base  the  cost  which  would  be  involved 
in  cutting  the  pavement  incident  to  the  laying  of  the  pipes  in 
the  streets  today,  following  the  recent  ruling  of  the  United 
States  Supreme  Court  in  this  respect.  I  believe,  however,  that 
from  the  point  of  view  of  the  market  value,  using  the  (10408) 
term  as  applied  to  the  price  at  which  the  property  might  be  sold 
to  a  willing  buyer  by  a  willing  seller,  that  additional  value 
would  be  given  to  the  existence  of  those  pavements  over  those 
mains.  As  a  measure  of  the  additional  value,  it  may  not  be 
unreasonable  to  use  the  cost  of  cutting  the  pavements  and 
replacing  them,  even  though  they  were  not  originally  cut  by  the 
company   in  the   laying   of  its   mains." 

The  cost  of  paving  over  mains  represents  a  definite  part  of 
reproduction  cost;  the  plant  could  not  be  reproduced  without 
incurring  that  expense.  It  represents  an  element  of  value  which 
any  purchaser  would  consider,  which  no  appraiser  can  fairly  ignore. 
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It  is  one  of  the  elements  which  contribute  to  the  value  of  the 
entire  property.  If  this  is  so,  there  is  neither  reason  nor  author- 
ity for  eliminating  it  from  consideration  in  this  proceeding. 

We  urge  that  the  two  last  items,  those  of  overhead  incurred 
in  the  reproduction  of  the  lands,  and  the  costs  incurred  in  remov- 
ing and  replacing  existing  pavements,  should  be  included  in  any 
estimate  of  the  cost  of  reproducing  the  company's  properties,  and 
that  they  must   be   considered  in   reaching   final   value. 

Reproduction  cost  in  1913,  is  made  up  of  the  following  ele- 
ments of  value,  shown  in  table  68,  which  I  now  present: 

Table  68 

Lands $17,630,000 

Rights  of  Way 613,000 

Structures  (including  cost  of  paving  cut  by 

complainant) 19,976,000 

Water  Rights 4,000,000 

Going  Concern 3,400,000 

Working  Capital 100,000    $45,719,000 

Paving  over  Mains  (not  cut  by  complainant)       $1,096,000 
Overhead  and  Interest  during  Construction 

on  Lands  and  Rights  of  Way  only 2,802,000        3,898,000 

Giving  a  total  of 849,617,000 

Your  Honor  will  observe  that  lands  are  given  at  $17,630,000, 
Rights  of  Way,  $613,000,  Structures,  including  cost  of  paving 
cut  by  complainant,  $19,976,000;  Water  Rights,  $4,000,000;  Go- 
ing Concern,  $3,400,000;  Working  Capital,  $100,000,  making  a 
total  of  $45,719,000.  To  this  has  been  added  the  cost  of  paving 
over  mains,  not  cut  by  complainant,  and  overhead  and  interest 
during  construction  on  lands  and  rights  of  way  only,  giving  a 
total  for  those  two  items  of  $3,898,000,  or  a  gross  reproduction 
cost  of  $49,617,000. 

If  the  last  two  items  be  eliminated,  we  have  a  reproduction 
cost  of  $45,719,000.  In  the  same  way,  making  an  allowance  for 
change  in  values  on  the  basis   of  stipulations   and  evidence,   the 
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reproduction  cost  of  the  properties  for  the  different  years,  in- 
cluding the  last  two  items  and  excluding  them,  respectively,  is 
shown  in 

Table  69 

Including  said  items :    Excluding  said  items : 

1907 $41, 377,000  $38,490,000 

1908 42,044,000  39,108,000 

1909 42,790,000  39,791,000 

1910 44,247,000  41,042,000 

1911 47,566,000  43,914,000 

1912 49,181,000  45,327,000 

1914 49,922,000  45,792,000 

ORIGINAL    COST. 

We  considered  early  in  our  argument  the  legal  phases  bearing 
on  the  subject  of  original  cost;  we  now  come  to  the  considera- 
tion of  the  original  cost  of  complainant's  properties  beginning 
with  the  inception  of  the  predecessor  companies  in  the  years 
1858  and  1860  down  to  and  including  the  year  1913. 

Exhibits  covering  the  original  cost  of  complainant's  proper- 
ties were  submitted  in  these  suits  as  follows: 

PL  Exh.  Nos.  12bb  and  12cc  admitted  (9466)  as  part  of  PI. 
Exh.  170,  relating  to  the  bond  and  stockholders'  actual  cash  in- 
vestment; 135,  original  cost  (so  far  as  ascertainable)  of  lands, 
riparian  rights  and  rights  of  way  outside  of  the  City  of  San 
Francisco  and  owned  by  the  Spring  Valley  Water  Company;  170, 
original  cost  of  property  of  Spring  Valley  Water  Company.  171, 
lands  and  structures  out  of  use  and  never  used,  Spring  Valley 
Water  Company;  181,  copy  of  Reynolds'  (accountant  witness  for 
complainant  in  the  1903-4  rate  suits)  testimony;  182,  bound 
volume  containing  Reynolds'  Exhibits  in  the  1903-04  rate  cases; 
Def.  Exh.  186,  two  volumes  Wenzelburger's  (accountant  witness 
for  defendant  in  the  1903-04  rate  suits)  report  and  audits,  Spring 
Valley  Water  Company;  Def.  Exh.  No.  216,  net  permanent  improve- 
ments, real  estate  and  new  construction  January  1st,  1904,  to 
June  30,  1915. 
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The  original  cost  ($29,840,887,  Dec.  31,  1913)  as  here  assumed 
and  as  shown  in  PI.  Exh.  170,  table  "A,"  (Cols.  2,  3,  and  4)  rep- 
resents the  actual  book  charges  to  capital  account,  excluding  (as 
nearly  as  these  exclusions  could  be  determined)  any  allowances 
for  overhead  and  interest  during  construction  costs,  upon  all  the 
lands  and  structures  of  the  company  from  1858  to  and  including 
1913,  diminished  by  credits  appearing  in  the  capital  accounts 
covering  receipts  from  the  sales  of  lands  and  structures.  No  con- 
sideration is  here  given  to  the  source  whence  the  capital  was 
obtained,  whether  from  actual  cash  contributions  of  the  stock  and 
bondholders  or  from  reinvested  profits.  The  actual  contributions 
of  the  stock  and  bondholders,  and  the  investment  including  re- 
invested profits  will  each  be  considered  later  in  this  discussion. 

Evidence  upon  the  original  cost  of  the  properties  was  sub- 
mitted by  Mr.  Metcalf  (8694,  8742)  based  upon  Sharon's  analysis 
of  the  company's  available  records;  thereupon  representatives 
(Dockweiler,  Wenzelburger  and  Bailhache)  of  the  city  after 
lengthy  and  painstaking  investigation  checked  the  computation 
made  by  Sharon  in  determining  the  annual  capital  charges  to 
real  estate  and  structures  (as  submitted  in  PI.  Exh.  170,  Cols.  2 
and  3)  and  found  them  to  be  substantially  in  accord  with  de- 
fendants' analyses.  The  original  cost,  i.  e.,  the  actual  book 
charges  to  capital  account,  excluding  any  allowances  for  over- 
head and  interest  during  construction  costs  and  amounting  to 
$29,840,887  to  December  31,  1913,  as  submitted  by  complainant, 
remains  uncontroverted. 

As  to  the  source  of  the  data  used  in  the  determination  of  the 
original  cost  of  these  properties,  it  may  be  said  that  the  books 
of  the  company  were  for  the  most  part,  destroyed  in  the  fire  of 
1906.  The  evidence  submitted  in  the  1903-04  rate  cases  by 
Keynolds  and  Wenzelburger,  accountants  for  the  company  and 
the  city,  respectively,  in  those  cases,  therefore,  had  to  be  taken, 
up  to  and  including  the  year  1903,  together  with  such  informa- 
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tion  as  could  be  obtained  from  the  minutes,  and  other  records 
of  the  company  saved  from  the  fire  which  were  more  or  less 
fragmentary  and  incomplete.  The  accounts  to  1903,  of  Wenzel- 
burger  and  Reynolds,  show  substantial  agreement,  however,  upon 
the  original  cost  of  the  properties  (8694)  and  they  both  check 
for  all  practical  purposes  the  investment  account  to  1903,  (8710; 
8711)  including  reinvested  profits  and  floating  debt.  From  1903 
to  1906  the  record  was  based  upon  reports  of  the  company  to 
the  board  of  supervisors  of  the  City  and  County  of  San  Francisco ; 
and  from  1906  to  1913,  upon  the  books  of  the  company  which 
have  been  kept  in  a  very  clear  manner  (8694;  8702). 

Unfortunately  the  analyses  made  by  Reynolds  and  Wenzel- 
burger.  were  mainly  summaries  of  the  plant  accounts  and  were 
not  segregated  with  sufficient  detail  to  permit  the  determination 
of  the  original  cost  of  specific  structures,  with  few  exceptions, 
such  as  the  Crystal  Springs  dam.  Even  if  the  old  records  were 
available  it  is  not  probable,  in  view  of  the  accounting  methods 
which  existed  in  early  days,  that  precise  distinction  could  be  now 
drawn  between  the  proper  capital,  replacement,  and  operating 
accounts.  For  these  reasons,  as  well  as  others  to  be  mentioned 
presently,  the  original  cost  records  of  the  properties  to  the  year 
1906,  are  not  to  be  taken  as  a  basic  financial  yardstick,  but  rather 
as  a  valuable  check  upon  the  reproduction  cost  estimates,  and  we 
shall  see  later  how  closely  they  check  Hazen's  estimates,  though 
he  did  not  study  these  old  records  himself  with  care. 

The  analysis  which  was  made  of  the  original  cost  includes  the 
cost  of  properties  since  abandoned  and  also  properties  that  were 
never  used  in  actually  supplying  water  to  the   city. 

These  properties  were  segregated  into  "Lands"  and  "Struc- 
tures" (8711).  The  results  of  the  analysis  appear  in  Cols.  2 
(Lands)  ;  3  (Structures)  ;  and  4  (combined  Lands  and  Structures) 
of  Table  "A"  PL  Exh.  170,  where  the  expenditures  are  shown 
annually.      The    annual    expenditures    are    net    figures    resulting 
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from  deductions  from  the  total  annual  expenditures  to  cover 
credits  for  the  actual  sale  of  lands  and  structures  (8711;  see  also 
note  in  title,  Table  "A"  PI.  Exh.  170). 

In  another  exhibit  (PL  Exh.  171)  is  shown  in  Cols.  1  and  3 
(Lands)  and  Cols.  2  and  4  (Structures),  the  original  cost  of 
properties  included  in  Cols.  2  and  3  in  Table  "A"  PL  Exh.  170, 
that  are  not  now  in  use.  These  properties,  not  now  in  use,  are 
classed  in  PL  Exh.  171  as  "Properties  once  used  now  out  of 
use"  (Cols.  1  and  2);  and  "Property  never  used"  (Cols.  3  and 
4). 

It  is  to  be  noted  that  the  original  cost  of  all  the  property 
(PL  Exh.  170,  Cols.  2  and  3)  and  of  the  property  abandoned  and 
out  of  use  and  never  used  (PL  Exh.  171,  Cols.  1  to  4),  does  not 
include  any  allowances  for  overhead  and  interest  during  construc- 
tion costs. 

There  was  no  uniformity  in  the  methods  of  accounting  adopted 
by  the  company  during  the  past  history  of  the  plant  with  ref- 
erence to  the  inclusion  in  the  construction  accounts  of  overhead 
and  interest  during  construction  allowances.  In  the  earlier  years 
there  was  included  in  the  original  cost  some  allowances  for  over- 
head and  interest  during  construction  costs,  while  for  a  long 
period  of  years  covering  heavy  construction  work  no  such  allow- 
ances were  included  in  the  original  cost  accounts,  (p.  1,  PL  Exh. 
170;   8694-99;  8713). 

There  was  therefore  no  means  of  determining  just  what  the 
overhead  and  interest  during  construction  costs  were,  or  what 
the  allowance  for  them  should  properly  be,  during  the  entire 
period  from  1858  to  1913,  and  it  was  thought  to  be  a  more  logical 
and  accurate  procedure  to  determine  the  original  cost  exclusive 
of  these  items  by  deducting  the  amounts  (as  nearly  as  could  be 
determined),  covering  the  same,  that  had  actually  been  included 
in  the  original  cost  during  some  of  the  years  of  this  long  period 
of  record  and  then  to  estimate  its  amount  independently.     It  was 
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found,  too,  that  during  some  years  there  were  included  in  the 
original  cost  of  the  property,  charges  covering  operating  ex- 
penses;  taxes;  coupon  interest  and  other  interest  payments;  dis- 
count upon  bonds  and  stock;  and  discount  upon  silver.  These 
items  were  all  eliminated  from  the  original  cost  accounts  as  pre- 
sented in  their  evidence  in  the  1903-04  rate  case  by  Messrs.  Wen- 
zelburger  and  Reynolds,  and  do  not  appear  in  the  original  cost 
analysis  presented  in  these  suits  (8697-99;  8704-05;  8713). 

Clearly,  the  original  cost  thus  determined,  i.  e.,  exclusive  of 
overhead  and  interest  during  construction  allowances,  does  not 
represent  the  full  actual  cost  of  the  properties,  unless  some  al- 
lowance to  cover  these  items  be  added.  Obviously  these  costs 
would  probably  be  less  under  original  than  reproduction  cost,  by 
reason  of  the  fact  that,  in  piecemeal  construction  (as  obtained 
in  large  measure  in  the  original  construction),  extensions  are 
made  more  gradually,  and  are  less  likely  to  stand  idle  as  long, 
before  being  ready  to  operate  in  large  units  as  in  the  case  of  the 
reproduction  of  the  entire  system  within  a  short  period  of  time. 

In  an  effort  to  determine  the  approximate  original  cost  of 
the  properties,  including  allowances  to  cover  overhead  and  in- 
terest during  construction  costs,  Metcalf  applied  what  seemed 
to  him  to  be  reasonable  percentages,  viz;  2%  to  cover  allow- 
ances upon  the  original  cost  of  lands,  and  10%  in  the  case  of  the 
structures;  and  then  added  to  cover  interest  during  construction, 
one  year's  allowance,  as  against  two  years'  allowance  made  by 
him  and  Hazen  in  figuring  the  interest  during  construction  under 
reproduction  cost  estimates   (8706;  PI.  Exh.  170). 

The  original  costs,  thus  ascertained,  including  overhead  and 
interest  allowances  upon  the  entire  property,  and  upon  the 
property  now  in  use  (excluding  abandoned  and  never  used  prop- 
erty) are  summarized  as  follows,  in  Table  70,  and  I  want  to  read 
these  figures  to  your  Honor: 
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Table  70 

1.  The  Original  Cost  of  the  entire  property,  excluding  only 
those  portions  which  were  subsequently  sold,  excluding  develop- 
ment expense  or  going  concern  value  allowance  without  deduc- 
tion for  depreciation,  or  allowance  for  appreciation  in  values. 

(a)  Excluding  Overhead  and  Interest  during  Construc- 
tion Costs.  Lands,  $9,232,000;  Structures,  $20,- 
609,000;  Total $29,841,000 

(b)  '  Including  2%  Overhead  allowance  on  land  and  10% 

upon  structures;  and  a  one  year's  interest  during 
construction  allowance  figured  at  a  rate  equal  to 
Metcalf's  "Fair  Cost  of  Money  to  Company  without 
Profit,"  averaging  7.7%  upon  the  lands  and  8.88% 
upon  the  structures.  Lands,  $10,129,000;  Struc- 
tures, $24,500,000;  Total $34,629,000 

2.  The  Original  Cost  of  the  property  now  in  use,  without 
allowance  for  development  expense  or  going  concern  value,  and 
without  allowance  for  appreciation  in  value. 

(c)  Excluding  allowance  for  overhead  and  interest 
during  construction  costs,  and  without  deduction 
for  depreciation  upon  existing  structures  which  are 
in  use.    Lands,  $7,771,000;  Structures,  $17,653,000; 

Total $25,424,000 

Note:  A  2%  annual  increase  in  the  value  of  the  real 
estate  (based  upon  original  cost)  would  involve  a 
total  appreciation  from  the  several  dates  of  purchase 
to  December  31,  1913,  of  $5,380,300. 
Note  that  the  Original  Cost  of  the  existing  struc- 
tures shown  above,  $17,653,000,  is  comparable  with 
Hazen's  gross  reproduction  cost  estimate  of  these 
structures,  excluding  overhead  and  interest-during- 
construction  charges  of  tW.t%  x.  $25,126,000  =$19,500,000 
Hazen's  gross  reproduction  cost  estimate  on  struc- 
tures is  therefore  but  10.5%  in  excess  of  original  cost, 
excluding  overhead  and  interest  during  construction 
costs  or  allowance  upon  these  structures. 
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(d)  Including  2%  allowance  upon  lands  and  10%  upon 
structures  for  overhead  costs,  and  with  one  year's 
interest  during  construction  allowance,  figured  at  a 
rate  equal  to  Metcalf's  "Fair  Cost  of  Money  to  Com- 
pany without  Profit,"  averaging  7.7%  upon  the 
lands  and  8.88%  upon  the  structures,  and  without 
deduction  for  accrued  depreciation.    Lands,  $8,527,- 

000;  Structures,  $20,933,000;  Total $29,460,000 

(e)  Including  2%  allowance  upon  lands  and  10%  upon 
structures  for  overhead  costs,  and  with  one  year's 
interest  during  construction  allowance,  figured  at  a 
rate  equal  to  Metcalf 's  "Fair  Cost  of  Money  to 
Company  without  Profit,"  averaging  7.7%  upon  the 
lands  and  8.88%  upon  the  structures,  and  with  de- 
duction for  accrued  depreciation.  Lands,  $8,527,000 ; 
Structures,  $18,021,000;  Total $26,548,000 

Note  that  the  original  cost  of  the  existing  structures,  including 
overhead  and  interest  during  construction  allowances,  and 
amounting  to  $20,933,000  without  deduction  for  accrued  depre- 
ciation, is  comparable  with  Hazen's  gross  reproduction  cost  of 
structures  $25,126,000,  including  overhead  and  interest  during 
construction  allowances. 

Hazen's  estimate  of  gross  reproduction  cost  of  structures  is 
therefore  20%  in  excess  of  original  cost. 

Note,  similarly,  that  the  depreciation  reproduction  cost  of 
existing  structures  shown  above,  $18,021,000,  is  comparable  with 
Hazen's  estimate  of  depreciated  reproduction  cost  thereof, 
amounting  to  $21,933,000. 

Hazen's  depreciated  reproduction  cost  of  existing  property  is 
therefore  19.1%  in  excess  of  the  original  cost  thereof. 

It  is  to  be  noted  that  the  original  cost  as  we  have  just  con- 
sidered it  including  estimated  allowances  to  cover  overhead  and 
interest  during  construction  costs,  represents  only  the  actual 
money  employed  in  the  purchase  of  property  and  the  construc- 
tion of  the  plant.  It  takes  no  cognizance  whatever  of  the  early 
losses  sustained  by  the  owners  and  builders  of  the  plant  by  rea- 
son of  inadequate  returns  from  the  sale  of  water  to  cover  proper 
interest  earnings  upon  their  investment. 

We  submit  that  the  original  cost  of  the  properties  as  we  have 
considered  it,  i.  e.,  the  actual  investment  in  the  plant  including 
reinvested    profits    and    estimated    allowances    to    cover    overhead 
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and  interest  during  construction  costs,  but  excluding  from  con- 
sideration the  early  losses  sustained  by  owners  and  builders  in 
the  operation  of  the  plant,  cannot  be  accepted  as  a  fair  criterion 
of  the  value  of  those  properties  during  the  years  involved  in 
these  suits,  for  the  following  reasons : 

1.  The  real  estate  owned  by  the  company  has  appreciated 
markedly  in  value  since  its  acquisition. 

It  is  conceded  in  these  suits  by  defendant  that  extensive  hold- 
ings of  the  company  have  increased  considerably  in  value  even 
during  the  short  period  of  years  involved  in  this  litigation.  It 
is,  for  instance,  admitted  that  the  Lake  Merced  property  has 
appreciated  33*/$%,  and  the  Peninsula  properties  Yiy^o. 

2.  Water  rights,  acquired  by  purchase  in  early  days  (included 
in  the  original  cost),  as  well  as  those  rights  which  were  acquired 
by  prescription  and  use,  but  without  the  payment  of  cash  have 
also  markedly  increased  in  value  with  the  growth  in  demand, 
increase  in  population,  and  increase  in  knowledge  concerning 
their  utility. 

3.  Cost  is  not  necessarily  synonymous  with  value,  and  this 
is  particularly  true  where  the  works  are  old  and  marked  changes 
in  conditions  have  taken  place,  as  they  have  here. 

4.  Cost  may  not  reflect  value  of  service  rendered  or  financial 
history  of,  and  particularly  the  early  self  denial  of,  the  prop- 
erty owners  in  old  properties.     It  does  not,  in  fact,  do  so  here. 

The  original  cost  of  these  works  including  allowance  for  the 
early  losses  or  self-denial  of  the  property  owners  is  impossible 
of  precise  determination.  At  best  it  would  furnish  only  a  mini- 
mum basis  of  valuation  of  the  strictly  tangible  property  without 
consideration  of  the  intangible  property,  property  acquired  by 
prescription,  and  the  losses  of  the  owners  of  the  property.  It 
could  not,  in  any  event,  constitute  an  adequate  criterion  or  fair 
measure  of  value  of  the  entire  property  of  the  company  in  use 
in  the  service  of  the  public,  but  it  is  of  service  as  a  check  upon 
reproduction  cost  estimates  so  far  as  comparison  is  justified. 


1135 

INVESTMENT    OF    BOND    AND    STOCKHOLDERS. 

Exhibits  relating  to  the  investment  of  bond  and  stockholders, 
weir  submitted  in  evidence  in  these  suits  is  PI.  Exh.  12bb  and 
I2ec,  and  Def.  Exh.  185. 

"Investment"  is  often  considered  synonymous  with  "original 
cost,"  but  in  the  treatment  of  these  subjects  in  the  evidence  sub- 
mitted here,  "investment"  was  taken  to  be  the  actual  cash  in- 
vestment of  the  owners  of,  or  investors  in,  the  securities, — the 
bonds  and  stock, — of  the  company,  as  measured  by  the  prices 
paid  by  them  for  these  securities  at  the  time  of  their  purchase, 
without  allowance  for  any  profits  reinvested  in  the  property. 
Under  title  "Original  Cost,"  treated  elsewhere  herein,  consid- 
eration has  been  given  to  the  profits  reinvested  in  the  property, 
as  well  as  the  original  investment.  The  "profits"  were  not 
actually  excess  earnings  over  and  above  expenses,  an  adequate 
depreciation  allowance  and  a  fair  return  upon  the  fair  invest- 
ment of  the  security  holders,  but  were,  in  fact,  practically  por- 
tions of  the  depreciation  allowances,  inasmuch  as  no  such  excess 
was  realized. 

In  accord  with  the  general  practice  of  corporations  at  that 
time,  no  allowances  were  made  by  complainant  to  cover  deprecia- 
tion in  the  accounting  of  "income"  and  "profit  and  loss"  until 
the  year  ]  907-8.  In  reconciling  the  "investment"  cost  and  "or- 
iginal cost,"  Ave  find  (11,024)  that  the  so-called  "undivided 
profits"  amounted  to  the  approximate  sum  of  $2,242,000  ($70,000+ 
$2,172,000),  and  that  (10,216)  this  sum  was  largely  made  up  of 
the  depreciation  allowance  since  1908,  leaving  only  a  small  bal- 
ance which  could  be  assumed  to  apply  to  depreciation  allowances 
from   1858  to   1907, — thus  justifying   our  previous   statement. 

We  call  your  Honor's  attention,  upon  the  subject  of  "profits 
reinvested  in  the  property,"  to  Dockweiler  and  Bailhache's  Def. 
Exh.  185  wherein  it  is  claimed  (Col.  5  of  Table  1)  that  the  large 
sum  of  $6,268,209  represented  undivided  profits  put  back  into 
works  from  1858  to  June  30,  1915. 
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This  claim  is  not  justified  by  the  facts.  Under  the  subject 
of  "Original  Cost,"  exclusive  of  overhead  and  interest  during 
construction,  we  discussed  the  necessary  eliminations,  from  the 
construction  accounts,  of  operating  expenses,  taxes,  engineering 
salaries,  interest  upon  floating  debt,  coupon  interest,  and  discounts 
upon  stocks  and  bonds  and  upon  silver  (8704-5), — amounting  by 
the  year  1903  to  $3,636,000  (8710),  which  if  properly  accounted 
in  "income"  and  "profit  and  loss"  accounts  (since  they  were 
eliminated  from  "original  cost"),  would  reduce  the  so-called 
"profits"  shown  in  Def.  Exh.  185,  Table  1,  Col.  5,  from  $3,991,229 
to  $355,229.  The  "undivided  profits  put  back  into  works,"  from 
1907  to  June  30,  1915,  as  shown  by  defendant's  same  table, 
amounts  to  $2,276,980,  and  we  have  already  shown  in  this  dis- 
cussion that  that  amount  is  made  up  largely  of  the  depreciation 
allowance  since  1907-8.  If  to  this  latter  sum  ($2,276,980)  there 
be  added  $355,229  (the  above  deducted  profit,  from  1858  to  1903) 
there  would  result  $2,632,209  representing  "undivided  profits  re- 
invested in  the  property"  from  1858  to  June  30,  1915  (comparable 
with  Sharon's  figure  of  $2,242,000  as  of  December  31,  1913— a 
year  and  a  half  earlier),  (11,024),  and  this  sum  is  actually,  as 
previously  shown,  only  a  portion  of  the  depreciation  allowance, 
and  does  not  represent  excess  earnings  over  and  above  all  ex- 
penses, including  depreciation  plus  a  fair  return  to  the  stock- 
holders. 

The  investment  cost,  or  the  actual  cash  investment  of  the 
stock  and  bondholders  of  the  company,  as  analyzed  by  plaintiff 
was  submitted  in  evidence  (145-264)  ;  and  the  fair  cost  of  money 
to  the  company  (10,191-10,229).  The  data,  relating  to  the  actual 
cash  contributions  to  1903,  was  taken  from  the  minutes  of  the 
company  and  Reynolds'  and  Wenzelburger's  evidence  in  the 
1903-04  suits  (147;  151)  and  thereafter  from  the  company's 
books.  The  amount  of  the  investment,  as  of  December  31,  1913, 
excluding  profits,  reinvested  in  the  property,  upon  the  several  bases 
assumed  is  as  follows,  as  shown  by  table  71. 
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Table  71 

(a)  Excluding  any  allowance  for  deficits,  or  excess  in 
earnings,  compared  with  a  fair  rate  of  return  based 
upon  Metcalf's  cost  of  money  to  the  company  with- 
out profit,  and  without  allowance  of  interest  upon  the 
investment  during  the  year  of  investment  (PI.  Exh. 

12  bb  and  12  cc  Col.  9) $27,526,402 

(b)  Same  as  (a)  except  that  6  months'  interest  allowance 
has  been  made  upon  the  investment  in  the  year  of 
investment  (PI.  Exh.  12  bb  and  12  cc  Col.  13) $28,656,802 

(c)  Including  an  allowance  for  deficits  and  excess  earn- 
ings below  or  above  the  fair  rate  of  return  (Metcalf's 
cost  of  money  to  company  without  profit)  upon  the 
investment  (including  6  months'  interest  upon  in- 
vestment in  the  year  of  investment  (PI.  Exh.  12  bb 

and  12  cc,  Col.  13,  PI.  Exh.  12  cc,  Col.  23) $39,430,396 

The  latter  sum  seems  to  us  significant  and  is  certainly  much 
more  so  than  the  two  preceding  amounts. 

There  was  submitted  by  Sharon  a  reconciliation  of  the  invest- 
ment cost,  with  the  original  cost  to  1903,  (8710  et  seq.)  and  to 
December  31,  1913  (11,023)  which  makes  clear  the  facts  discussed 
herein. 

In  conclusion,  we  submit  that  while  the  investment  cost  is  of 
interest,  it  is  not  of  controlling  importance  as  a  measure  of  the 
present  value  of  complainant's  properties  for  the  reasons  that 
the  marked  increase  in  value  of  real  estate,  of  labor,  and  of  the 
valuable  properties  acquired  by  prescription,  such  as  some  of  the 
water  rights  upon  the  Peninsula,  on  the  one  hand;  and  on  the 
other,  the  lessening  in  value  due  to  abandoned  structures,  and* 
possibly  to  some  extent  the  accrued  depreciation  upon  the  exist- 
ing structures,  are  not  reflected  in  the  investment  cost;  nor  is 
there  reflected  in  it  the  value  which  exists  from  its  established 
business. 
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ALTERNATIVE    SOURCES    OF    SUPPLY. 

The  Value  of  the  Service. 

We  have  previously  said  that  the  availability  of  other  sup- 
plies and  the  cost  of  their  utilization  are  facts  to  be  considered. 
Depending  upon  the  accuracy  of  the  figures  presented,  the  cost 
of  the  most  available  substitute  service  is  an  important  indica- 
tion of  the  value  of  the  service  to  be  appraised.  The  rule  cannot, 
of  course,  be  precisely  applied;  it  involves  speculation  as  to  the  cost 
of  doing  work  perhaps  as  yet  untouched;  it  assumes  similarity  of 
service  with  regard  to  quality,  regularity  and  operating  efficiency 
which  can,  in  the  nature  of  things,  characterize  no  two  services. 
Notwithstanding  all  this,  the  subject  warrants  consideration;  in 
broad  terms  it  shows  the  general  zone  of  value  and  serves  as  a 
check  upon  results  otherwise  reached.  The  subject  was  first  con- 
sidered in  this  case  by  Mr.  Hazen.  The  foundation  for  his  dis- 
cussion will  be  found  in  complainant's  Exhibit  No.  164,  com- 
mencing at  page  17.  In  speaking  of  the  value  of  the  Merced 
property,  a  matter  which  he  found  troublesome  and  which  he 
treated  from  four  different  standpoints,  Hazen  says: 

"(b)  Normal  Water  Supply  Value:  This  is  measured  by 
the  normal  cost  of  getting  an  equivalent  supply  of  water  of 
equal  quality  and  delivered  at  the  same  level.  The  measure  of 
the  unit  used  is  to  be  obtained  from  consideration  of  the  cost 
per  million  gallons,  arrived  at  by  similar  analysis  of  the  other 
source  of  supply  now  in  use  by  the  company,  of  the  probable 
cost  of  Calaveras  water,  and  of  the  probable  cost  of  any  other 
feasible  supplies  that  might  reasonably  be  considered  for  use  in 
the  same  market." 

At  page  8338  he  says: 

"*  *  *  it  has  to  be  taken  up  in  very  general  terms,  and 
is  only  roughly  approximate,  and  it  may  be  less  satisfactory  for 
that  reason;  it  seems  to  me,  though,  that  because  we  cannot  get 
specific  information,  and  cannot  make  as  precise  estimates  on 
this   as   on   other  matters,   that  that  is  no   reason   for  excluding 
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what  certainly  is  a  very  important  consideration  in  determining 
the  value  of  the  property  as  a  whole.  I  have  gone  at  it,  using 
the  information  I  could  get,  and  applied  it  as  seems  best.  It  is 
a  very  general  guide.  The  figure  which  I  use  as  the  normal 
figure  for  this  water  is  $700,000  per  millian  gallons  of  capacity." 
That  figure  represents  Hazen's  opinion  as  to  the  value  of  the 
service  rendered  by  the  Spring  Valley  Water  Company  in  de- 
livering water  to  San  Francisco  at  the  level  of  Lake  Honda.  It 
is  derived  from  an  examination  of  the  cost  of  developing  water 
both  from  sources  now  availed  of  and  from  sources  available 
but  not  in  fact  now  utilized,  each  estimate  being  based  upon  a 
Lake  Honda  delivery,  and  including  all  costs  of  development. 
The  figures  given  for  the  Peninsula  and  Alameda  sources  of 
$797,000  and  $745,000  respectively,  are  based  upon  the  valuations 
given  by  complainant's  witnesses,  and  to  the  extent  of  any  in- 
accuracy of  those  valuations  these  figures  should  be  changed. 
The  estimate  for  Calaveras,  $635,000  per  million  gallons  is  the 
result  of  Hazen's  personal  examination  and  represents  his  opinion 
as  to  the  cost  of  developing  water  from  that  source.  It  is  un- 
challenged. The  Sacramento  figures  are  likewise  estimates  and 
subject  to  the  criticism  that  any  estimate  of  work  undone  must 
bear.  They  were  made  by  Hazen,  however,  while  in  the  city's 
employ  and  comprise  as  accurate  an  estimate  as  can  probably  be 
made.  The  result  is  exactly  what  anyone  who  planned  to  under- 
take a  project  of  this  character  would  receive  from  an  experi- 
enced and  careful  adviser.  It  may  be  suggested  that  the  esti- 
mate includes  costs  for  larger  tunnels  than  the  supply  of  60 
million  gallons  of  water  would  require.  This  is  true.  The  esti- 
mate should  not,  however,  be  changed  on  that  account;  first, 
because  anyone  constructing  such  a  system  would  look  several 
years  ahead  to  see  the  future  need  for  a  greater  capacity  and 
would  bear  the  expense  of  such  foresight  in  the  same  way  that 
it  is  covered  in  Hazen's  estimate,  and  is  contemplated  in  the  new 
Heteh  Hetchy  lines  as  planned  by  the  city;  and,  second,  because 
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the  substitute  is  60  million  gallons  daily  instead  of  the  45  mil- 
lion gallons  actually  furnished.  If  the  supplies  were  reduced  to 
a  strictly  comparable  basis  the  increase  per  million  gallons,  due  to 
a  reduction  in  assumed  delivery,  would  more  than  offset  any  in- 
vestment not  indispensable  to  the  project  as  Hazen  planned  it. 

Finally,  the  Tuolumne  supply  is  considered.  We  quote  from 
his  report  on  this  subject  as  follows:     (Ab.  2434-5;  Tr.  8386-7) 

"The  cost  of  the  Tuolumne  aqueduct,  other  things  being 
equal,  will  be  in  proportion  to  length.  On  this  basis  it  will 
cost  nearly  three  times  as  much  as  the  Calaveras  aqueduct. 
*  *  *  Looking  at  the  matter  broadly,  for  similar  quantities,  the 
cost  of  bringing  Tuolumne  water  to  the  city  would  be  more 
than  double  that  of  taking  Calaveras  water  to  the  city.  *  *  *  * 
The  fact  that  a  large  supply  of  Tuolumne  water  might  possibly 
be  brought  in  at  some  future  time  at  a  lower  cost  per  million 
gallons  is  not  of  significance  because  there  is  no  market  at 
remunerative  rates  for  such  a  quantity  at  the  present  time. 
The  comparison,  if  made,  ought  to  be  limited  to  the  quan- 
tities of  water  for  which  a  market  may  be  found  within  a  reason- 
able length  of  years,  and,  limited  in  this  way,  Calaveras  [water] 
is  much  cheaper  than  Tuolumne  water  can  possibly  be." 

The  specific  reason  for  Hazen 's  examination  of  this  subject  is 
thus  stated  by  him:     (Ab.  2435;  Tr.  8387.) 

"Now,  all  this  discussion  simply  relates  to  that  $700,000  per 
million  gallons  of  daily  capacity  which  I  used  at  Merced.  I  think 
the  discussion  shows  the  basis  that  I  used  in  getting  at  it.  It 
has  also  served  to  give  me  a  base  for  judging  whether  the  amounts 
assigned  to  the  several  sources  of  supply  were  reasonable ;  that 
is  to  say,  if  the  Peninsula  works  cost  a  great  deal  more  than  the 
Alameda  works,  or  if  there  were  wide  discrepancies  of  any  kind, 
perhaps  they  ought  to  be  adjusted  in  some  way  because  it  is  not 
possible  to  sell  water  in  the  same  system  from  two  sources  at 
different  prices. 

"Looking   at  it  broadly,    other   things   being   equal,   the   vari- 
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ous  sources  of  supply  will  have  actually  the  same  value.     *     *     * 

"Frequently,  in  valuing  old  plants  with  many  sources  of  sup- 
ply it  is  necessary  to  take  those  things  into  account  and  to  say 
that  notwithstanding  the  schedules  which  may  be  made  as  the 
result  of  estimates  of  reproduction  and  land,  as  sources  of  water 
supply  they  are  actually  worth  amounts  which  are  quite  different 
from  those  which  are  reached  by  adding  up  the  estimates  of 
reproduction  and  of  the  lands   and  right.     *     *     * 

(Ab.  2436;  Tr.  8388.)  "I  don't  know  that  there  is  any  fixed 
rule  in  reaching  my  figure  of  adjustment;  I  think  all  the  circum- 
stances would  have  to  be  taken  into  account.  I  should  look  at  it 
as  something  of  a  market  where  there  were  a  certain  number 
of  sales,  some  higher  and  some  lower,  and  the  question  is,  what 
is  a  fair  price  in  view  of  those  sales,  taking  into  account  all  the 
conditions  that  there  are.  I  don't  think  I  have  reached  a  point 
where  I  can  formulate  it  and  say  that  any  rule  always  applies. 
The  market  is  an  important  matter.  If  you  would  ever  get  a 
water  supply  where  there  was  not  a  market  for  it,  it  would  not 
have  a  corresponding  value." 

Hazen  was  cross-examined  at  considerable  length  on  this  sub- 
ject, particularly  with  regard  to  the  Tuolumne  supply: 

(Ab.  2466;  Tr.  8467)  "We  have  here  an  urban  community, 
and  we  have  certain  local  sources  of  supply  that  are  in  use  and 
that  can  be  developed,  including  the  reserve  supply  of  the  Peo- 
ples Water  Company  and  the  Alameda  system,  and  I  should  be 
disposed  to  include  also  the  water  from  the  coast  streams,  al- 
though that  has  been  excluded  from  consideration;  all  the  water 
can  be.  and  naturally  would  be,  and  I  think  ought  to  be  de- 
veloped and  used  first ;  when  that  water  is  gone,  the  whole  sur- 
rounding country  has  not  any  more  water  to  give  up.  If  San 
Francisco  is  to  be  a  big  city,  like  the  cities  on  the  eastern  coast, 
in  another  generation  or  two  it  is  going  to  need  a  very  much 
greater  water  supply.  The  idea  of  blocking  out  a  supply  from  the 
Sierras,   and  holding  it  in  reserve,  is,   I  believe,   wise,   but   when 
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it  comes  to  the  idea  that  that  water  is  going  to  be   an  element 
in  the  local  market  in  this  generation,  I  do  not  believe  it." 

(Ab.  2452;  Tr.  8427-8)  "I  don't  think  that  a  very  much 
larger  amount  of  water  could  have  been  advantageously  sold  if 
it  had  been  available.  I  think  probably  some  more  could  have 
been  sold,  but  I  don't  think  a  very  large  amount." 

#  #     *     *     # 

(Ab.  2460;  Tr.  8450-51)  "I  remember  the  original  project  for 
bringing  water  to  San  Francisco,  as  laid  out  by  the  city  au- 
thorities, very  definitely,  because  it  was  given  to  me  to  work  on. 
All  the  projects  were  to  be  made  for  a  capacity  of  60  million 
gallons  per  day,  and  all  the  estimates  were  to  be  compared  uni- 
formly on  that  basis.  Those  were  my  instructions  which  I  fol- 
lowed in  that  part  of  the  work  which  was  assigned  to  me,  and 
which,  of  course,  did  not  relate  to  Hetch  Hetchy.  I  had  no  part 
in  expanding  those  estimates  to  the  basis  of  the  needs  of  a  century 
hence,  and  I  have  no  recollection  of  it.  I  don't  know  anything 
about  it.  I  don't  believe  that  the  Hetch  Hetchy  works  will  ever 
be  built  to  bring  in  more  water  than  there  is  a  reasonable  pros- 
pect of  a  market  for  within  a  reasonable  length  of  time.  My 
judgment  of  it  with  respect  to  the  time  when  those  estimates 
were  made  is  that  the  60  million  gallons  per  day  was  a  very 
reasonable  starting  point ;  it  was  fairly  in  excess  of  the  rate  of 

consumption  at  that  time,  and  not  too  far  in  excess." 

#  #     #     *     # 

(Ab.  2465;  Tr.  8466)  "With  respect  to  the  Tuolumne  supply; 
if  it  is  a  fact  that  I  ignored  in  my  calculation  that  the  other  bay 
cities  would  be  takers  of  this  water,  nevertheless  I  have  some 
ideas  in  regard  to  that.  Of  course  it  may  be  that  the  cities 
across  the  bay  will  take  it,  but  if  the  Peoples  Water  Company 
has  reserve  sources  which  will  permit  its  output  to  be  doubled,  the 
cost  of  the  additional  water  within  that  limit  to  the  bay  cities, 
either  to  the  Peoples  Water  Company,  or  to  the  people  living 
over  there,  if  they  should  take  the  works,  would  be  only  a  frac- 
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tion  of  the  cost  of  an  equivalent  amount  of  Hetch  Hetchy  water, 
and  1  have  an  idea  that  the  people  are  sensible  enough  to  use 
the  cheaper  water  first." 

In  other  words,  Hazen  was  finding  the  value  of  the  water 
service  upon  the  same  principle  that  value  is  often  determined. 
What  will  the  equivalent  service  cost?  It  is  as  he  says  approxi- 
mate but  not  so  approximate  as  to  make  him  hesitate  to  apply  it 
to  the  Merced  properties  of  the  complainant.  It  is  clear  he  con- 
siders it  valuable  and  helpful  information. 

The  city's  showing  was  aimed  at  demonstrating  the  possibility 
of  bringing  to  San  Francisco  a  much  larger  quantity  of  water 
than  the  40  or  45  million  gallons  daily  actually  consumed,  at  a 
much  lower  price  per  million  gallons.  Three  witnesses  testified 
on  this  subject  in  the  city's  behalf — Wadsworth,  O'Shaughnessy 
and  Dillman. 

Wadsworth 's  testimony  is  found  at  pages  10,445  and  follow- 
ing and  the  exhibit  filed  by  him  is  No.  204.  He  discusses  the 
cost  of  bringing  water  from  various  sources,  and  states  the  cost 
per  million   gallons  daily,   as  follows : 

Table  72 

Million  Cost  per 

Gallons  Million 

Project                                                               Daily  Gallons 

Hetch  Hetchy 160  $362,000 

Eleanor-Cherry 160  422,700 

American  Consumnes 215  320,000 

Mt.  Shasta 260  252,200 

Sacramento  River 133M  326,400 

Sacramento  River  (all  to  San  Francisco  Reser- 
voirs)        133M  351,400 

Our  first  criticism  is  of  the  witness  himself.  He  was  plainly 
not  qualified,  intellectually  or  by  experience,  to  testify  upon  this 
subject.  He  was  unable  to  state  within  $1.25  the  price  paid  for 
cement  upon  work  done  under  his  control.  He  could  give  no 
information  upon  the  character  or  cost  of  pipe.  He  knew  noth- 
ing about  actual  tunnel  construction  except  what  Lippincott  and 
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Mulholland  told  him.     He  was  a  second  Dockweiler  without  the 
latter 's  nimbleness. 

Wadsworth  could  only  have  been  asked  to  testify  in  order  to 
give  your  Honor  his  opinion  as  to  what  it  would  cost  to  bring 
to  San  Francisco  a  supply  of  water  comparable  in  reliability  and 
quality  to  that  of  the  Spring  Valley  Water  Company.  There  is 
no  possible  point  to  his  testimony  unless  that  was  his  purpose. 
Bearing  that  in  mind,  observe  the  carelessness  with  which  the 
estimates  were  made  and  the  flagrant  omissions  of  value.  He 
made  no  allowance  for  water  rights : 

(10.692)  "Q.  Where  have  you  made  any  allowance,  Mr. 
Wadsworth,  for  lands  that  were  necessary  to  the  institution  of 
this  project  or  for  water  rights? 

"A.  In  the  Hetch  Hetchy  reservoir  site — I  am  not  sure 
whether  there  has  been  any  inclusion  for  water  rights  or  not. 

"Q.     Has  there  been  any  for  land? 

"A.     I  don't  think  so.     Not  included  in  that  $1,315,000. 

"Q.     Or  in  any  other  item  there?    A.    Not  in  any  of  the  items. 

"Q.  You  have  not  allowed  anything  for  water  rights  in  the 
Hetch  Hetchy,  have  you?     A.     No." 

He  made  no  allowance  for  pumping  costs  in  the  cost  of  any 
other  than  the  Sacramento  supply: 

(10.693)  "Q.  Have  you  included  a  pumping  allowance  in 
any  other  than  your  Sacramento   estimates? 

"A.     Not  among  these,  I  am  quite  sure." 

He  made  no  allowance  for  the  varying  costs  of  operation  as 
between  the   different  systems: 

"Q.  And  you  have  no  data  as  to  what  the  cost  of  operating 
any  one  of  these  systems  would  be  so  that  you  could  compare 
one  with  the  other  or  any  one  of  these  with  any  other  system 
that  it  might  be  desirable  to  compare  it  with?     A.     No,  sir. 

"Q.  I  suppose  it  would  be  taken  for  granted  that  in  determ- 
ining the  availability  or  the  desirability  of  two  or  more  systems 
you  would  take  into  account  the  cost  of  operation,  would  you 
not? 


1145 

"A.     Certainly. 

"Q.  In  general,  Mr.  Wadsworth,  is  it  desirable  in  bringing 
a  supply  from  over  fifty  or  seventy-five  miles  to  have  storage  for 
a  supply  at  its  point  of  delivery?     A.     Yes." 

He  made  no  allowance  for  the  cost  of  storage  except  in  the 
case  of  the  Shasta  supply: 

(10,694)  "Q.  What  allowance  have  you  made  in  any  one 
of  your  figures  here  for  storage? 

"A.  These  estimates  are  all  based  on  delivery  either  in  the 
case  of  the  Hetch  Hetchy  for  storage  in  the  Spring  Valley  reser- 
voirs or  in  the  case  of  the  McCloud  or  the  Sacramento  filtered 
supply,  storage  in  reservoirs  to  be  constructed  in  the  foothills  back 
of  Oakland  and  Berkeley. 

"Q.  Have  you  any  allowance  in  any  of  your  estimates  here 
for  the  acquisition  or  construction  of  any  of  those  reservoirs? 

"A.  For  the  reservoirs  of  the  Spring  Valley  Water  Company, 
do  you  mean? 

"Q.     Yes,   we  will  take  those   first.     A.     No,   sir." 

He  assumed  in  each  estimate  that  the  system  considered  would 
be  used  in  conjunction  with  the  Spring  Valley  system  and  have 
the  protection   afforded   by  the   latter   supply: 

(10,695-6)  "Q.  Is  that  sound  engineering,  Mr.  Wadsworth, 
in  those  two  cases? 

"A.  It  would  doubtless  be  better  to  have  a  large  storage 
available  near  at  hand.  In  the  case  of  the  Sacramento  supply 
the  source  of  supply  is  so  much  nearer  that  no  very  expensive 
storage  was  considered  necessary. 

"Q.  If  you  were  advising  the  government  with  regard  to 
the  institution  of  a  project  of  this  kind,  would  you  for  a  minute 
consider  advising  them  to  proceed  without  securing  adequate 
storage  near  the  point  of  consumption? 

"A.     Well,  that  would  be  a  matter  of  degree,  of  course. 

"Q.     I   ask    you   to    consider,    before    you   answer   that    ques- 
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tion,  Mr.  Wadsworth,  the  difficult  harbor  crossing  which  you  have 
in  view  and  the  possibility  of  breaks? 

"A.  Of  course  these  estimates  have  all — even  those  which  do 
not  deliver  water  into  the  Spring  Valley  reservoirs — been  premised 
on  the  idea  that  the  city  would  acquire  the  Spring  Valley  water- 
works. 

"Q.  Then,  as  far  as  Mount  Shasta  and  Sacramento  are  con- 
cerned, you  did  consider  that  they  would  utilize  the  Spring  Val- 
ley reservoirs? 

"A.  In  that  case  they  would  be  in  addition  to  the  Spring 
Valley,  yes. 

"Q.  And  that  they  would  utilize  Spring  Valley  reservoirs  for 
storage  purposes?     A.     Well,  practically  that,  yes. 

"Q.  Where  have  you  an  allowance  here  for  connecting  up 
either  the  Sacramento  or  the  Shasta  supply  with  any  of  the 
Peninsula  reservoirs  of  the  company? 

"A.  It  has  not  been  done.  The  idea  was  that  the  Crystal 
Springs  reservoir  could  be  maintained  to  its  full  storage  capacity 
by  other  local  catchment  areas. 

"Q.  And  you  were  looking  out  for  your  hazard  and  protect- 
ing the  continuity  of  your  supply  by  the  entire  present  Spring 
Valley  system? 

"A.     Practically  so." 

It  will  likewise  be  recalled  that  the  witness  was  questioned 
with  regard  to  the  demand  for  water  and  the  relation  of  that 
demand  to  the  supplies  discussed  by  him: 

"Q.  Do  you  know  anything  about  the  consumption  (10,697) 
of  water  around  the  bay  in  1913,  so  far  as  quantity  is  concerned? 

"A.     Yes. 

"Q.     What  was  the  consumption? 

"A.  In  San  Francisco  it  was,  according  to  a  diagram  that 
I  have  here  which  is  on  a  very  small  scale  and  in  the  reprint  a 
good  many  of  the  lines  have  disappeared  so  that  it  is  hard  to 
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read,  it  shows  something  in  the  neighborhood  of  very  close  to 
35  million  gallons  a  day. 

"Q.     In  San  Francisco? 

"A.  In  San  Francisco;  in  Oakland  and  Berkeley,  which  this 
diagram  does  not  show,  as  I  remember  it  now,  it  was  about  18 
million.  For  these  areas  within  what  was  then  called  the  Metro- 
politan District  a  total  of  about  75  million  or  80  million,  I  think. 

"Q.     Including  Oakland  and  San  Francisco?       A.    Yes." 

#  #     # 

"Q.  Can  you  give  us  any  notion  as  to  how  that  consumption 
was  distributed,  the  balance,  27  million,  not  accounted  for  by 
Oakland  or  San  Francisco?      A.    No,  I  cannot. 

"Q.  In  1913  the  municipalities  around  the  bay  to  which  you 
have  referred  were  actually  consuming  about  80  million  gallons 
per  day,  were  they  not? 

"A.     That  is  as  I  take  it  now  from  this  diagram,  yes. 

"Q.  "What  do  you  propose  to  do  with  the  215  million  gal- 
lons which  you  were  going  to  bring  from  the  McCloud?  Was 
it  a  part  of  your  function  in  the  position  you  occupied  with  the 
government  to  determine  the  availability  and  use  to  which  these 
various  supplies  would  be  put? 

"A.  Yes,  and  the  times  in  which  it  was  estimated  they  would 
be  needed." 

#  *     # 

(10,698)  "Q.  I  take  up  now  the  Hetch  Hetchy,  Mr.  Wads- 
worth  :     You  have  planned  there  for   160  million v  gallons   daily  ? 

"A.     Yes,  sir. 

"Q.  To  what  use  was  that  water  to  be  put  and  when  was  it 
to  be  utilized? 

"A.  It  was  estimated  that  in  the  bay  region  a  total  of  160 
million  gallons  daily  capacity  would  all  be  required  by  1947  and 
that  the  time  of  construction  would  extend  from  1914  to  1920; 
consequently  from  1920  to  1947  there  would  be  works  consider- 
ably in  excess  of  what  would  be  the  needed  local  construction. 
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"Q.  To  what  use  was  the  160  million  gallons  to  be  put  from 
the  period  of  1912  to  1947? 

"A.  Not  necessarily  to  any  use.  The  works  were  of  capacity 
sufficient  to  supply  that  but  if  it  was  not  needed  it  simply  would 
not  be  brought  in. 

"Q.  Have  you  made  any  estimate  as  to  what  the  carrying 
charges  would  be  during  the  period  from  1912  to  1947? 

"A.     I  don't  know  just  what  you  mean  by  carrying  charges. 

"Q.  Well,  you  are  starting  out,  Mr.  Wadsworth,  to  deliver 
so  many  million  gallons  a  day  under  this  project  (10,699)  if  it 
were  constructed  in  1913? 

"A.  Construct  works  sufficient  to  deliver  160  million  gallons 
a  day. 

"Q.  And  of  that  160  million  gallons  a  day,  how  much  could 
have  been  disposed  of  in  1913? 

"A.  For  municipal  uses  about — I  didn't  go  back  to  1913,  my 
estimate  runs  from  1914;  about  80  million  gallons  a  day  or  some- 
thing like  that. 

"Q.  Do  you  mean  that  the  existing  conditions  of  supply  were 
considered  by  you  to  be  abandoned  and  that  this  other  water  was 
to  be  substituted  for  them? 

"A.  No.  I  think  I  must  be  in  error  on  that  point.  I  don't 
know  whether  that  estimate  of  all  the  water  being  needed  by 
1947.  160  million  gallons  a  day,  would  be  in  addition  to  what 
the  Spring  Valley  now  furnished. 

"Q.  Not  only  in  addition  to  what  the  Spring  Valley  now 
furnishes,  Mr.  Wadsworth,  but  in  addition  to  all  the  water  which 
is  supplied  by  all  the  districts  to  which  you  are  going  to  send 
this  water,  that  is  rather  an  important  item  for  the  court  to  know, 
Mr.   Wadsworth. 

"A.  If  the  local  supplies  of  the  Spring  Valley  Water  Com- 
pany and  the  Peoples  Water  Company  to  an  ultimate  develop- 
ment of  143  million  gallons  and  from  coast  stream  drainage  as 
might   be    reasonably   economical   to    develop,    making    37    million 
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gallons  more,  or  a  total  of  180  million  gallons  a  day,  there  would 
be  needed  in  addition  50  million  gallons  a  day  in  1942,"  etc. 

"Q.     Are  those  your  figures?     A.     Yes. 

"Q.  Then  up  to  1942,  which  was  30  years  from  1912,  you 
could  not  use  more  than  50  million  gallons  out  of  the  215  million 
gallons  that  you  propose  to  bring  in  from  your  McCloud  source? 
(10,700). 

"A.     The  McCloud  is  260  million. 

"Q.     Yes,  260  million;  is  that  right?     A.     Yes." 

•  •     •     #     # 

(10,701)  "Q.  To  what  use  are  you  going  to  put  your  100 
million  gallons  daily  in  1920? 

"A.     I  will  use  it  for  municipal  uses. 

"Q.     Where? 

"A.  In  San  Francisco.  This  is  an  estimate  for  the  supply 
of  the  Metropolitan  District. 

"Q.  All  right,  let  us  take  them  up  now  one  by  one:  How 
much  is  going  to  be  used  for  San  Francisco  in  1920  according 
to  your  estimate? 

"A.  In  1920  I  estimate  there  would  be  in  San  Francisco  a 
total  need  for  about  55  million  gallons  daily,  and  for  the  total 
Metropolitan  District  of  100  million  gallons   daily. 

"Q.  In  1920  for  the  total  Metropolitan  District  there  would 
be  a  need  of  100  million  gallons  daily? 

"A.     That  is  the  way  this  shows,  yes. 

#  #     #     #     # 

"Q.  You  have  already  stated  that  the  developed  sources 
around  the  bay  are  80  million  gallons  per  day,  those  actually  in 
use;  now,  what  are  you  going  to  do  with  your  100  million  gallons 
you  propose  to  bring  in  from  any  one  of  these  sources  of  supply 
in  1920;  do  you  propose  to  abandon  the  existing  supplies;  is  that 
the  assumption? 

"A.  Evidently  they  would  have  to  be  sidetracked  under  those 
figures  all  right  to  some  extent  now. 
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"Q.  They  would  have  to  be  sidetracked  to  the  extent  of  80 
million  gallons,  wouldn't  they,  which  is  all  they  are  being  used 
for? 

"A.     Apparently  so.     I  don't  exactly  see  that." 

It  is  entirely  clear  that  the  witness  had  no  idea  as  to  the  use 
to  which  his  proposed  supplies  could  be  put,  except  that,  for 
decades,  only  a  small  portion  of  them  could  be  utilized.  There 
is  no  possible  service  his  testimony  can  render. 

The  next  witness  called  by  the  city  was  0 'Shaughnessy.  He 
submitted  figures  for  the  cost  of  developing  the  Hetch  Hetchy 
supply,  based  upon  three  separate  plans;  first,  for  the  delivery 
of  60  million  gallons  daily;  the  second,  for  a  delivery  of  120  mil- 
lion gallons  daily;  and  the  third,  for  delivery  of  160  million  gal- 
lons daily.     Of  these  plans  O 'Shaughnessy  says: 

(10,510)  "Hetch  Hetchy  Water  Supply,  Estimate  Cost  of 
Works : 

"Plan  'A,'  for  a  system  to  deliver  60  million  gallons  to  San 
Francisco,  at  an  elevation  approximately  equal  to  that  of  Uni- 
versity Mound  reservoir,  170  feet  above  city  base,  $40,747,000; 
or  a  cost  per  million  gallons  of  daily  delivery  $679,000. 

"Plan  'B,'  cost  estimate  for  a  system  to  deliver  120  million 
gallons  daily  to  Irvington,  with  a  pipe  line  to  deliver  60  million 
gallons  daily  to  San  Francisco,  at  an  elevation  approximately 
equal  to  that  of  University  Mound  reservoir,  170  feet  above  city 
base,  and  pipe  lines  to  deliver  the  remaining  60  million  gallons 
to  Oakland,  San  Jose  and  other  communities  in  the  San  Fran- 
cisco Bay  region,  $48,747,000;  cost  per  million  gallons  daily  de- 
livery $406,000. 

"Plan  'C,'  cost  estimate  for  a  system  to  deliver  160  million 
gallons  daily  to  Irvington,  with  pipe  lines  to  deliver  100  million 
gallons  to  San  Francisco,  at  an  elevation  approximately  equal  to 
that  of  University  Mound  reservoir,  170  feet  above  city  base, 
and  pipe  lines  to  deliver  the  remaining  60  million  gallons  daily  to 
Oakland,  San  Jose,  and  other  communities  in  the  San  Francisco 
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Bay  region,  three  pipe  lines  across  San  Joaquin  Valley,  two  pipe 
lines  from  Irvington  to  San  Francisco,  $58,612,000,  or  at  a  cost 
per  million  gallons  daily  delivery  of  $366,000. 

''Plans  'A,'  'B'  and  'C  contemplate  building  the  mountain 
section  of  our  aqueduct  from  the  Early  intake  to  our  power  plant 
at  Moccasin  creek  cf  400  million  gallons  a  day  capacity.  The 
tunnel  from  Moccasin  creek  to  Oakdale  Portal  will  be  of  200 
million  gallons  a  day;  the  tunnel  through  the  Mt.  Diablo  range 
will  also  be  200  million  gallons  a  day  capacity,  but  the  plan  of 
the  pipe  lines  is  designed  to  be  on  a  progressive  basis,  pipe  built  of 
a  certain  size  to  take  care  of  the  consumption  for  a  certain  num- 
ber of  years,  and  afterwards  when  the  demand  comes  for  a  larger 
supply,  to  lay  a  second  pipe  line  across  the  San  Joaquin  Valley, 
and  from  the  Irvington  gate  house  into  the  city  of  San  Francisco. 
This  contemplates,  as  this  policy  is  committed,  to  acquire  the  local 
Peninsula  supplies,  but  if  the  city  did  not  purchase  those  sup- 
plies, and  was  bringing  120  million  gallons  a  day,  approximately, 
as  the  first  unij  of  construction,  the  cost  would  be  materially 
reduced,  because  then  instead  of  making  two  pipe  lines  across 
the  San  Joaquin  Valley  (10,512)  each  with  a  capacity  of  60  mil- 
lion gallons  per  day,  one  pipe  line  would  be  constructed  with  a 
capacity  of  120  million  gallons  a  day;  this  would  reduce  the 
cost  of  Plan  'A,'  and  known  as  Plan  'B-l,'  to  $46,247,000,  or  at 

a  cost,  per  million  gallons  daily  delivery,  of  $385,000." 

#     #     #     #     # 

"If  the  city  should  not  acquire  the  Spring  Valley  property,  then 
we  should  use  Plan  'B;'  that  is,  assuming  that  the  Spring  Valley 
water  would  no  longer  be  available  to  San  Francisco.  If  the  Spring 
Valley  supply  should  continue  to  be  available,  and  the  remaining 
bay  cities  should  desire  to  secure  additional  water  from  mountain 
sources,  I  would  recommend  Plan  'C-l'  as  the  plan  of  first  construc- 
tion." 

O 'Shaughnessy  omitted  in  these  estimates  any  allowance  for 
interest   during   construction,   any   allowance   for  storage   reservoirs 
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near  the  place  of  construction,  for  the  increased  cost  due  to  the 
necessity  of  pumping  more  than  50  per  cent  of  the  water  from  the 
elevation  of  University  Mound  to  Lake  Honda,  and  the  cost  of  main- 
taining the  conduit  from  the  Tuolumne  to  San  Francisco. 

What  did  0 'Shaughnessy  propose  to  do  with  the  water?  The 
witness  thus  answers  that  question : 

(10758)  "Q.  Mr.  0 'Shaughnessy,  in  the  event  that  the  Hetch 
Hetchy  plant  had  been  built  on  your  'B'  plan  and  was  ready  to 
deliver  water  in  December,  1913,  where  would  you  have  found  a 
market  for  your  water?     A.     We  would  have  to  create  one. 

"Q.     How  would  you  have  gone  about  the  creation  of  it? 

"A.  By  building  distributing  systems  in  San  Francisco  and 
Oakland. 

"Q.     How  much  would  you  have  sold? 

"A.     Well,  that  is  problematical. 

"Q.  Assuming  you  had  the  whole  field  how  much  would  you 
have  sold? 

"A.     We  would  have  sold  possibly  60  million  gallons  a  day. 

"Q.     Out  of  120  million?     A.     Yes. 

"Q.  How  long  would  it  have  taken  you  to  have  made  a  market 
for  the  remaining  60  million? 

"A.  That  depends  on  the  growth  of  the  communities  and  the 
demand  for  water. 

"Q.  In  other  words,  you  would  have  had  a  plant  the  operation 
of  which  was  sufficient  to  provide  a  daily  yield  of  120  million  gal- 
lons, but  your  income  would  be  only  on  a  basis  of  a  sale  of  60  mil- 
lion gallons,  and  that  would  be  for  a  period  of  a  great  many  years, 
would  it  not?     A.     Yes. 

"Q.  Have  you  taken  that  into  consideration  at  all  in  determin- 
ing the  actual  cost  of  this  plant? 

"A.  I  have  made  this  estimate  as  to  what  it  will  cost  to  phys- 
ically build  those  structures  and  (10759)  bring  the  water  into  this 
limit  here. 


1153 

"Q.  Does  that  really  throw  much  light  on  the  subject,  in  view 
of  your  suggestion  that  you  would  have  twice  as  much  water  as  you 
would  sell  ? 

"A.  I  presume  it  gives  the  cost  per  million  gallons  at  which 
you  could  bring  water  into  the  city  here. 

"Q.  Would  not  that  mean  that  the  60  million  gallons  that  you 
were  actually  selling  from  day  to  day,  would  be  costing  you  very 
much  more  than  these  figures  indicate ;  in  other  words,  should  you 
not  divide  that  total  cost  by  60  rather  than  by  120? 

"A.  Well,  of  course,  that  would  depend  on  the  market.  Nobody 
would  build  a  120  million  gallon  plant  if  there  was  only  a  possible 
market  for  60  million. 

"Q.     What  is  the  plan  that  you  would  adopt  if  you  were  to 

supply  San  Francisco  alone,  and  assuming  that  you  did  not  acquire 

the  Spring  Valley  properties?      A.   My  plan  would  be  Plan  'A'." 
#####     #** 

(10760)  "Q.  You  believe,  then,  you  are  not  quite  correct 
when  you  think  that  60  million  would  carry  you  to  the  date  you  say 
it  would  take  you  to?    A.     I  think  my  figures  are  very  conservative. 

"Q.  Would  you  for  any  length  of  time  have  a  greater  supply 
than  there  was  demand  for? 

"A.  In  a  well  considered  water  project  there  is  always  a  safe 
reserve  to  take  care  of  a  number  of  years." 

I  call  that  to  your  Honor's  attention,  in  view  of  the  city's  con- 
tention and  O'Shaughnessy's  contention  with  regard  to  some  of  our 
lands. 

"Q.  Have  you  taken  that  into  consideration  in  determining 
what  the  actual  cost  of  this  water  property  would  be  to  San  Fran- 
cisco?   A.     Of  which  water  property? 

"Q.  I  mean  this  Hetch  Hetchy  plan:  You  say  this. water  will 
cost  so  much  per  million  gallons;  now,  you  have  taken  into  consid- 
eration in  arriving  at  that  cost  per  million  gallons  the  (10761)  fact 
that  you  will  not  have  a  market  for  all  of  your  water  immediately 
upon  bringing  it  here? 
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"A.  The  report  and  estimate  disclose  what  factors  I  have  taken 
into  account.  I  have  taken  into  account  the  actual  physical  con- 
struction for  delivering  water  at  the  city  limits  and  the  price  per 
million  gallons  is  based  on  that  estimate. 

"Q.  Now,  Mr.  0 'Shaughnessy,  have  you  taken  that  fact  into 
consideration  ? 

"A.  In  this  character  of  an  estimate  I  did  not  think  it  was 
necessary. ' ' 

It  is. clear  that  0 'Shaughnessy,  like  Wadsworth,  pays  no  heed  to 
the  demand  in  reaching  his  conclusions,  and  it  is  equally  clear  that 
his  Plan  'A'  covering  a  delivery  of  60  million  gallons  daily  affords 
the  nearest  comparison  to  the  supply  under  consideration  as  it  was 
in  1913.  That  supply  on  his  figures  would  cost  $679,000  per  mil- 
lion gallons.  Considering  the  omissions  in  his  estimate,  and  assum- 
ing that  the  figures  given  were  correct,  a  sum  far  in  excess  of 
$700,000  would  necessarily  represent  the  cost  per  million  gallons 
under  Plan  "A." 

MR.  SEARLS:     Ignoring  the  power  possibilities? 

MR.  GREENE :  Ignoring  the  power  possibilities,  exactly.  We 
are  considering  the  cost  of  getting  water  here. 

That  figure  is  sufficient  for  our  purposes  because,  while  it  does 
not  accord  with  Hazen's  estimate  of  cost,  it  is  the  equivalent  of  the 
figure  which  he  used  as  one  basis  in  determining  the  value  of  the 
service. 

Dillman  was  the  last  witness  upon  this  subject.  He  assembles 
figures  given  by  Hazen,  Metcalf,  Wadsworth  and  O 'Shaughnessy, 
and  adds  to  a  portion  of  them  capitalized  pumping  charges. 

(Ab.  3219;  Tr.  10850)  "I  have  not  considered  the  power  rights, 
except  possibly  as  offsetting  the  expense  of  over-building  the  plant 
temporarily,  interest  and  depreciation,"  (of  course  all  insignificant 
items!)  "It  might  cover  the  cost  of  reservoiring  adjacent  to  the 
city,  if  that  was  considered  essential." 

He  further  says: 
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"I  didn't  hear  Mr.  Wadsworth  say  on  his  examination — as  I 
was  not  here — that  all  of  his  estimates  contemplated  the  acquisition 
of  the  Spring  Valley  property  in  connection  with  these  mountain 
supplies  and  the  use  of  their  storage  reservoirs.  I  think  it  would  be 
very  desirable  to  have  the  Spring  Valley  storage  in  connection  with 
the  mountain  supply  and  it  would  add  to  the  cost  per  million 
gallons. ' ' 

It  is  interesting  to  note  that  counsel  for  the  city  conceded  the 
inapplicability  of  the  McCloud  costs  to  the  present  problem. 

The  final  figure  given  by  Dillman,  that  of  $481,000  per  million 
gallons,  is  the  result  of  applying  his  own  figures  to  the  Spring  Val- 
ley system  alone.  There  is  no  attempt  to  segregate  the  different 
supplies  or  to  compare  one  supply  with  the  other  in  point  of  cost, 
quality  or  availability.  In  the  last  analysis,  Dillman  does  nothing 
in  this  branch  of  the  case  but  suggest  a  figure  for  pumping  costs 
which  might  be  applied  to  the  Wadsworth  and  O 'Shaughnessy 
estimates. 

From  this  discussion  three  facts  are  clear:  (1)  That  there  was 
not  during  the  years  in  controversy,  is  not  now,  and  will  not  be  for 
some  years,  a  market  in  San  Francisco  for  more  than  60  million 
gallons  daily,  and  that  the  greatest  amount  used  in  San  Francisco 
during  the  period  in  controversy  was  actually  42  1-2  million  gallons 
per  day.  (2)  That  it  would  cost,  to  bring  a  supply  of  60  million 
gallons  daily,  comparable  with  that  of  the  Spring  Valley  Water 
Company,  at  least  $700,000  per  million  gallons,  and  more  than  that 
for  a  lesser  supply.  The  testimony  on  these  points  is  uncontro- 
verted.  (3)  In  figuring  the  cost  of  bringing  in  water  a  capacity 
greater  than  actual  demand  plus  a  reasonable  reserve  cannot  be 
made  the  basis  for  reducing  the  cost  of  the  supply  utilized.  The 
mere  transportation  of  water  for  which  there  is  no  demand  would 
not  reduce  the  cost  of  that  actually  used.  It  would  in  fact 
increase  it. 

It  is  therefore  submitted  that  Hazen's  estimate  is  substantiated 
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by  the  city's  witnesses  and  that  the  worth  of  the  supply  delivered 
in  the  city  is  at  least  $700,000  per  million  gallons. 

There  is,  however,  another  interesting  use  to  which  this  value  of 
the  service  figure  may  be  put.  In  1913  approximately  40  million 
gallons  of  water  were  consumed  in  San  Francisco  each  day.  There 
was  a  reserve  supply  not  fully  developed  of  many  million  gallons 
more,  the  value  of  which  could  not  be  ignored  in  any  valuation  of 
the  service.  Considering  the  amount  actually  consumed,  however,  at 
the  rate  of  $700,000  per  million  gallons,  the  value  of  the  service 
which  includes  the  delivery  in  the  city  would  be  $28,000,000.  This 
figure  would  not,  however,  include  the  value  of  properties  incident 
to  city  storage  and  distribution  of  water,  the  excess  value  of  Merced 
due  to  its  capacity  for  fire  protection  and  temporary  use,  any  allow- 
ance for  paving  over  mains,  or  working  capital  or  expenses  incurred 
at  Calaveras  up  to  1913,  nor  does  it  cover  any  allowance  for  going 
concern.  The  values  assigned  to  these  various  properties  by  Hazen 
were  as  follows,  as  shown  by  table  73 : 

Table  73 

(1)  Additional  value  of  Lake  Merced $1,918,000 

(2)  City  reservoir  and  pump  station  lands 1,015,000 

(3)  City  distribution  reservoirs 866,000 

(4)  City  distribution  pipe  system,  including  pavements  I     'kqo'ooo 

actually  cut j      223>0QQ 

(5)  City  pumping  stations 228,600 

(6)  Overhead  and  interest  during  construction 1,902,600 

(7)  Paving  not  cut 1,096,000 

(8)  Inventory  and  working  capital 400,000 

(9)  Calaveras  dam 554,000 

(10)  Going  value 3,400,000 

Omitting  for  the  moment  any  allowance  for  paving  over  mains, 
except  for  such  paving  as  was  actually  torn  \vp,  omitting  further 
any  allowance  for  going  concern,  we  have  the  sum  of  $12,396,000, 
which  added  to  our  $28,000,000,  gives  a  total  of  $40,396,000. 

This,  as  we  have  said,  excludes  any  allowance  for  paving  over 
mains,   or  for  going  concern   and  allows  only  a  partial  value  for 
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Merced  lands  held  and  used  in  public  service — over  $2,000,000  of 
the  value  testified  to  by  complainant's  witnesses  being  ignored. 

It  is  submitted  that  these  figures  furnish  a  substantial  contribu- 
tion to  the  subject  under  discussion  and  serve  as  a  valuable  check 
upon  Ilazen's  and  Metcalf's  estimates.  The  $40,396,000  should  be 
compared  with  Ilazen's  $40,000,000  rating  base,  from  which  he 
excluded  such  items  as  going  concern  and  paving  over  mains,  and 
the  same  figure  of  $40,396,000  plus  an  allowance  for  going  concern, 
is  comparable  with  Metcalf's  figure  of  $43,500,000.  By  an  inde- 
pendent estimate  we  are  thus  able  to  check  the  reproduction  cost 
estimates  as  well  as  the  final  valuations  of  the  various  witnesses  in 
the  case.  It  is,  as  we  have  said,  not  a  precise  statement  but  we 
believe  that  it  deserves  the  recognition  Hazen  gave  it  when  he  said: 

(8338)  "It  seems  to  me,  though,  that  because  we  cannot  get 
specific  information,  and  cannot  make  as  precise  estimates  on  this 
as  on  other  matters,  that  that  is  no  reason  for  excluding  what  cer- 
tainly is  a  very  important  consideration  in  determining  the  value 
of  the  property  as  a  whole." 

BOND   AND   STOCK   QUOTATION   VALUE. 

The  next  point  to  be  considered  is  the  valuation  based  upon 
quotations  for  the  company's  bonds  and  stock.  We  referred,  in  the 
early  part  of  our  argument  to  the  decisions  of  the  courts  holding 
that  the  market  value  of  utility's  stocks  and  bonds,  while  worthy  of 
consideration,  is  generally  of  very  slight  significance.  That  subject 
was  discussed  by  Mr.  Metcalf,  whose  results  appear  in  Plaintiff's 
Exhibit  200.  No  evidence  upon  this  question  was  introduced  by 
defendant,  and  Metcalf's  statements  stand  uncontroverted. 

It  appears  on  page  3  of  the  exhibit  just  referred  to,  that  the 
market  value  of  the  stocks  and  bonds  outstanding  during  the  years 
in  controversy,  based  upon  the  average  quotations  during  the  month 
of  June  in  each  year,  ranged  from  $20,700,000  in  1907  to  $37,300,000 
in  1914.  and  if  the  average  for  each  of  the  years  is  to  be  taken,  the 
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values  will  range  from  $21,500,000  in  1907  to  $25,900,000  in  1909; 
$30,630,000  in  1910;  $33,100,000  in  1911;  $37,390,000  in  1912; 
$35,050,000  in  1913;  $36,000,000  in  1914  and  $36,210,000  in  1915. 

These  figures  have,  at  best,  only  a  slight  significance.  They 
reflect  all  the  exterior  influences  which  will  affect  the  mind  of  the 
investor — the  earthquake  of  1906,  the  present  European  war,  the 
continued  litigation  with  the  city,  the  filing  of  the  complaint  in 
eminent  domain.  While  it  is  within  the  possibilities  that  the  figures 
adduced  may  have  some  weight  with  the  court,  we  confess  our  inabil- 
ity to  draw  a  conclusion  from  them  worthy  of  discussion.  Mr. 
Metcalf  has  this  to  say  upon  the  subject,  page  10,394: 

(10,394)  "I  come  now  to  a  consideration  of  the  value  of  the 
property,  as  based  upon  the  bond  and  stock  quotations  upon  small 
sales  of  securities  in  the  past.  While  I  do  not  personally  believe 
that  the  results  found  by  this  method  of  valuation  have  significance 
here,  for  the  sake  of  completeness,  and  recognizing  that  your  Honor 
might  take  a  different  view,  I  have  assembled  them  for  you.  The 
reason  why  they  seem  to  be  of  little  significance  here  is  to  be  found 
in  the  fact,  first,  that  the  sales  have  been  very  small  in  magnitude; 
at  no  time  during  this  period  has  a  controlling  interest  of  the  prop- 
erty been  involved.  Moreover,  the  conditions  which  have  existed 
between  the  city  and  the  water  company  have  been  such  as,  in  my 
opinion,  to  do  away  with  natural  market  conditions;  in  other  words, 
it  does  not  seem  to  me  that  it  can  be  said  that  fair  market  condi- 
tions have  prevailed  during  this  period  of  time." 

THE  FAIR  VALUE  OF  THE  PROPERTY. 

What  the  property  in  use  in  the  public  service  was  in  1913,  and 
in  the  other  years  covered  by  these  suits,  and  what  it  was  worth, 
are  questions  for  your  Honor  to  determine.  They  are  interwoven 
with  the  other  determination,  that  of  the  fair  rate  of  return.  If 
property  acquired  for  use,  and  actually  considered  by  the  company 
as  in  use,  is  excluded  from  the  rating  base,  the  rate  of  return  must 
reflect  that  fact.     Assuming  that  your  Honor  follows  Metcalf  and 
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llazen,  however,  and  includes  as  in  use  the  property  which  they 
included,  what  is  its  value?  We  have  conducted  five  lines  of  investi- 
gation. 

First,  there  is  reproduction  cost  which,  on  our  figures,  is  $49,- 
600,000.  With  regard  to  this  figure,  we  may  employ  the  language 
Which  Dillman  used  in  connection  with  nearly  every  group  of  ii<  ms 
considered  by  him  in  this  case,  "If  our  premise  is  wrong,  our  con- 
clusion is  wrong;"  to  the  extent  to  which  the  valuations  are  in  error, 
the  total  results  will  be  changed.  This  method  concededly  gives  us, 
however,  the  best  method  of  value  we  have.  It  has  been  carefully 
applied  in  this  case  and  the  total  value  of  complainant's  plant  will 
be  most  accurately  found  by  ascertaining  what  it  would  cost  to 
reproduce  it. 

Second:  We  know  the  approximate  original  cost  of  complain- 
ant's properties — without  any  allowance  for  overhead  or  interest 
during  construction,  $29,841,000;  with  overhead  and  interest  during 
construction,  $34,629,000.  The  original  cost  of  properties  now  in 
use.  excluding  overhead  and  interest  during  construction,  $25,- 
424,000;  including  overhead  and  interest  during  construction, 
$29,460,000.  For  reasons  already  assigned,  this  amount  does  not  in 
any  sense  measure  the  value  of  complainant's  properties.  The 
accuracy  of  first  cost  as  a  measure  of  value  grows  less  with  the  lapse 
of  time.  In  this  case,  the  property  to  be  valued  has  been  in  opera- 
tion 55  years;  the  appreciation  of  land  values  has  been  pronounced; 
the  cost  of  labor  has  increased;  the  cost  of  materials  has  in  some 
instances  risen,  in  others  fallen,  and  no  account  is  taken  of  prop- 
erty or  rights  gained  by  prescription.  All  these  facts  make  any 
definite  use  of  original  cost  as  a  measure  of  value  impossible. 

Furthermore,  this  computation  makes  no  allowance  for,  and  does 
not  show,  the  sacrifices  made  by  those  who  initiated  and  have  since 
supported  the  enterprise.  If  this  element  be  taken  into  account,  and  an 
allowance  for  deficits  and  excess  earnings  secured,  measured  by  the 
cost  of  money  to  the  company,  be  made,  we  have  the  third  fact 
which  should  be  found  in  reaching  a  decision  as  to  value. 
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The  amount  thus  determined  is  $39,430,000.  This  figure  is 
defective  because,  like  those  of  original  cost,  it  makes  no  allowance 
for  appreciation  or  depreciation  in  the  value  of  properties  since  the 
date  of  their  acquisition  or  for  the  other  factors  just  referred  to.  It 
gives  no  indication  of  the  company's  financial  history.  It  does  not 
accurately  measure  value. 

In  the  fourth  place,  we  have  the  value  of  the  service  based  upon 
the  cost  of  obtaining  an  alternative  or  substitute  supply;  excluding 
the  cost  of  paving  over  mains  not  cut  by  the  company,  we  have,  upon 
this  basis,  $43,796,000.  This  is  a  valuable  check  upon  reproduction 
cost  and  is  based  upon  sound  economics.  It  is  not  precise,  bat 
should  be  given  consideration. 

The  fifth  line  of  investigation  was  directed  to  the  selling  price  of 
stocks  and  bonds  which,  based  upon  the  sales  in  1913,  indicates  a 
value  of  $36,000,000.  This  figure  is  an  indication  of  value  in  only 
the  most  general  way.  It  reflects  influences  which  cannot  be  meas- 
ured, influences  which  in  most  cases  do  not  affect  value. 

It  is  upon  these  facts  that  value  must  be  determined.  It  is  to 
reproduction  cost  that  the  greatest  attention  must  be  given.  What 
the  correct  value  is,  as  we  have  said,  it  is  a  question  for  your  Honor 
to  decide.  In  a  measure  Hazen  and  Metcalf  usurped  the  function 
of  the  court,  for  they  testified  upon  this  subject.  We  shall  not 
cover  that  ground  again,  for  they  have  stated  more  convincingly 
than  we  can  the  bases  and  the  reasons  for  their  opinions.  We  need 
only  say  that  in  each  case  we  feel  that  they  omitted  from  their 
rating  bases  elements  of  value  upon  which  the  company  was  legally 
entitled  to  earn  a  return;  in  the  case  of  Hazen,  a  portion  of  the 
total  value  of  Merced,  overhead  on  land,  cost  of  paving  over  mains, 
and  going  concern  value,  which,  under  his  procedure,  should  be 
accounted  in  the  rate  of  return.  Metcalf  did  not  include  either 
the  cost  of  paving  over  mains  or  overhead  on  land  in  his  final 
figures,  and  besides  this  he  made  a  substantial  reduction  from  his 
reproduction  cost  figures.     We  shall  only  add  that  in  this  matter, 
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as  in  the  detailed  valuations,  Hazen  and  Metcalf  show  their  con- 
servatism. We  shall  conclude  our  argument  on  this  branch  of  the 
ease  with  the  final  contention  that  the  value  of  the  property  of  com- 
plainant devoted  to  the  public  service  in  1913  was  not  less  than 
$43,500,000.  The  value  of  the  property  for  the  other  years  in  con- 
troversy is  of  course  to  be  derived  from  its  value  in  1913. 

RATE  OF  RETURN. 

In 

San  Diego  Land  and  Town  Co.  v  National  City,  174 
U.  S.  739,  757;  43  L.  Ed.  1154  (1899), 
the  Supreme  Court  said: 

"What  the  company  is  entitled  to  demand,  in  order  that 
it  may  have  just  compensation,  is  a  fair  return  upon  the 
reasonable  value  of  the  property  at  the  time  it  is  being  used 
for  the  public." 

The  rule  there  stated  is  the  rule  today. 

What  is  a  fair  return,  or,  to  state  the  problem  more  definitely,  to 
what  rate  of  return  upon  value  is  the  complainant  in  this  case 
entitled?  There  are  many  considerations  to  which  we  shall  subse- 
quently refer,  but  some  general  preliminary  observations  are,  we 
think,  in  order. 

The  fixing  of  rates  is  a  legislative  function ;  in  it  the  courts  play 
no  part.  Their  jurisdiction  is  invoked  through  an  asserted  appli- 
cation of  the  Fifth  and  Fourteenth  Amendments  to  the  Constitu- 
tion of  the  United  States  which,  as  we  have  already  shown,  prevent 
the  enforcement  of  confiscatory  regulation.  This  function,  plainly 
judicial  in  character,  requires  a  definite  understanding  of  the  mean- 
ings of  the  terms  ' '  reasonable, "  ' '  unreasonable, ' '  and  ' '  confiscatory, ' ' 
as  applied  to  rates.  It  is  entirely  clear  that  a  rate  may  be  reason- 
able and  not  confiscatory,  or  unreasonable  and  confiscatory.  It  cannot 
be  reasonable  and  confiscatory.  May  it,  however,  be  unreasonable 
and  not  confiscatory?  This  question  was  suggested  during  the  trial 
of  these  cases,  and  it  should  be  definitely  answered  before  the  other 
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considerations  which  go  to  the  determination  of  a  fair  rate  are 
taken  up. 

In  no  instance  can  it  be  said,  we  suppose,  that  any  one  rate  is 
the  only  reasonable  rate.  Two  parties,  with  equally  fair  intentions, 
might  fix  two  rates,  each  of  which  would  be  reasonable.  One  body 
might,  for  instance,  determine  that  8  per  cent  was  fair,  and  another 
with  the  same  facts  and  exercising  the  same  good  faith  might  fix 
upon  7  per  cent.  While,  however,  there  may  be  different  rates 
which  are  reasonable,  there  is  in  any  case  a  rate  which  is  the  lowest 
return  which  may  be  described  as  reasonable.  When  this  point  is 
reached  a  definite  test  is  found,  and  it  is  the  test  to  be  applied  in 
this  case.  There  is,  then,  a  twilight  zone  of  fairness  just  as  there  is 
a  similar  zone  of  unfairness,  the  one  separated  from  the  other  by 
the  rate  representing  the  minimum  fair  and  reasonable  return. 
Rates  falling  within  one  class  are  not  confiscatory ;  those  falling  in 
the  other  class  are  confiscatory.  There  can  be  no  rate  which  is 
unreasonably  low  without  being  at  the  same  time  confiscatory.  The 
question  must  be  determined  as  to  where  the  line  of  separation  lies; 
any  return  less  than  the  minimum  so  established,  no  matter  how 
small  it  may  be,  is  confiscation,  and  the  order  responsible  for  it  must 
be  enjoined. 

As  Judge  Farrington  said  in  the  1908  case: 

"The  rates  are  either  just  and  reasonable  or  unjust  and 
unreasonable,  and  that  fact  must  be  ascertained  by  this  court 
from  its  own  independent  investigations." 

Spring  Valley  Water  Co.  v.  San  Francisco,  165  Fed.  667, 
682. 
Any  court  sitting  in  a  case  like  this  must,  then,  make  its  own 
independent  investigation  and  arrive  at  a  conclusion  as  to  the  min- 
imum rate  of  return  which  is  reasonable  under  all  the  circum- 
stances. If,  after  that  investigation  is  made,  the  court  finds  that 
the  actual  rate  returned  is  not  reasonable,  the  ordinance  must  be 
set  aside.  This  rule  does  not  in  any  way  violate  the  principle  that 
courts  may  not  fix  rates,  for  when  the  fairness  of  rates  is  at  issue 
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the  question  becomes  purely  a  judicial  one  which  the  courts  must 
determine  in  the  same  way  and  to  the  same  extent  that  they  must 
pass  upon  the  issues  raised  in  a  proceeding  in  eminent  domain.  To 
stale  the  proposition  in  a  different  form:  If  the  court  were  sitting 
in  a  legislative  capacity,  there  are  a  number  of  rates  which  it  might 
lie  willing  to  sanction  as  reasonable  There  would  be  one  rate  below 
which  it  would  not  be  willing  to  drop.  If  the  rates  actually  fall 
below  that  standard  it  cannot  be  thai  the  rates  are  not  confiscatory. 
It  was  said  in  the  Consolidated  Gas  case : 

"Of  course  there  is  always  a  point  below  which  a  rate 
could  not  be  reduced  and  a1  the  same  time  permit  the  proper 
return  on  the  value  of  the  property." 

Willcox  v.   Consolidated  Gas  Co.,  212  U.   S.   19,  51;  53 

L.  Ed.  388. 

It  is  that  point  which  your  Honor  must  find  in  this  case.  In  a 
way.  then,  while  the  court  does  not  sit  as  a  legislative  body,  it  occu- 
pies a  somewhat  similar  position.  It  must  determine  de  novo  the 
minimum  fair  rate ;  while  it  lacks  the  latitude  of  the  commission  or 
regulating  body,  it  lacks  it  because  its  function  is  different.  It  is 
avowedly  judging  the  past ;  those  bodies  which  fix  rates  are  looking 
to  the  future  and  may.  within  certain  limits,  exercise  their  discre- 
tion. The  object  which  this  court  must  have  in  view — the  object 
which  we  have  in  view  in  this  discussion — is  the  ascertainment  of 
the  minimum  reasonable  rate  of  return;  it  is  to  that  rate  which  we 
shall  refer  when  we  discuss  "reasonable  rate,"  "fair  rate,"  and 
' '  non-confiscatory  rate. ' ' 

Once  this  reasonable  rate  is  reached,  it  must  be  applied  directly 
to  these  consolidated  cases.  If  the  net  revenue  is  not  the  quivalent 
of  that  rate,  the  ordinance  is  confiscatory.  It  makes  no  difference  in 
the  decision  of  these  cases  whether  the  deficiency  is  big  or  little.  If 
there  is  any  deficiency,  the  legislation  must  be  set  aside.  We  are 
not  in  the  position  which  the  Supreme  Court  was  discussing  in  the 
Consolidated  Gas  case,  where  there  was  an  uncertainty  as  to  what 
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the  rates  would  yield.  Here  we  have  the  actual  returns  with  no 
suggestion  of  speculation.  All  facts  necessary  for  a  conclusive 
decision  on  this  point  are  before  the  court.    As  was  said  in 

Spring  Valley  Water  Works  v.  San  Francisco,  124  Fed. 
574,  601   (1903), 

"The  small  difference  between  a  rate  of  income  that  would 
yield  just  compensation  and  one  that  would  not  does  not  ren- 
der the  controversy  any  the  less  important,  or  the  result  any 
less  an  infraction  of  a  constitutional  right." 

We  have  devoted  a  large  portion  of  our  argument  to  the  ques- 
tion of  value,  and  it  deserves  the  attention  it  has  had.  The  present 
subject  is  of  equal,  if  not  greater,  importance.  A  change  of  one 
per  cent  in  the  rate  of  return  is  the  equivalent  in  the  final  determi- 
nation of  this  case  of  millions  of  dollars  in  value,  and  we  may  be 
pardoned  if  we  go  at  some  length  into  the  matters  which  affect  this 
very  important  problem. 

The  utility  must  of  course  earn  a  sufficient  income  to  pay  oper- 
ating expenses,  taxes  and  depreciation.  The  fair  return  is  in  addi- 
tion to  all  these.  That  return  is  made  up  of  interest  and  profit.  It 
is  not  customary,  nor  is  it  feasible,  to  segregate  the  two  percentages, 
but  each  is  present  and  each  is  represented  in  any  fair  rate,  and  in 
the  determination  of  such  a  rate  each  must  be  considered  and 
allowed  for. 

Many  of  the  authorities  appreciate  this  fact.  It  is  well  expressed 
in  Floy's  new  book  entitled  "Value  for  Rate-Making,"  (1916)  p. 
90,  where  he  says: 

"INTEREST  AND  REWARD.— In  the  present  rapid  de- 
velopment of  the  principles  of  rate-making,  there  has  been 
but  little  recognition  of  reward  or  profit  as  distinct  from 
interest  on  the  value  of  the  property  used  in  rendering  public 
service.  Capital  lying  idle  in  a  bank  is  normally  entitled  to 
the  ruling  rate  of  interest  in  the  particular  locality  in  which 
the  capital  is  available,  but  a  similar  payment  of  interest  upon 
investment,  intelligently  and  fairly  made  in  any  going  enter- 
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prise,  is  not  in  any  way  a   Eair  return  to  the  originators,  or 

owners,  of  the  enterprise  in  payment  for  their  making  such 
investment,  assuming  the  risk  of  such  utility,  and  displaying 
the  ability  or  rendering  a  service  in  carrying  on  such  business, 
"Capital  is  entitled  to  a  definite  return  in  any  given  local- 
ity, regardless  of  its  use;  enterprise  results  in  efficient  han- 
dling of  capital  and  is.  therefore,  entitled  to  its  own  specific 
reward,  dependent  in  amount  upon  the  grade  of  efficiency 
developed. ' ' 

"It  has  been  customary  in  most  decisions  of  commissions 
and  courts  to  allow  merely  a  'fair  rate  of  return,'  upon  the 
value  of  the  property  including  in  the  rate  what  is  here 
divided  into  interest  and  profit.  The  trouble  with  this  pro- 
cedure of  public  authorities  is  that  it  fails  to  properly  recog- 
nize the  two  classes  of  reward;  one  for  investment,  and  the 
other  for  enterprise.  Both  rewards  are  usually  rolled  into 
one,  too  rarely  exceeding  a  fair  rate  of  interest. ' ' 

Without  referring  specifically  to  the  facts  of  the  case  before  us, 
it  is  apparent  that  the  return  on  amply  secured  city  mortgages  is 
not  likely  to  be  the  fair  or  reasonable  reward  to  the  corporation 
which  has,  at  greater  or  lesser  risk,  supplied  an  otherwise  unfur- 
nished public  need.  We  mention  this  at  this  time  because  it  should 
be  borne  in  mind  in  the  discussion  which  follows: 

What  are  the  questions  which  effect  the   determination  of  fair 
rates  ? 
In 

Willcox  v.  Consolidated  Gas  Co.,  212  U.  S.  19,  49 ;  53  L. 
Ed.  19  (1909) 
the  Supreme  Court  of  the  United  States  said: 

"In  an  investment  in  a  gas  company,  such  as  complainant's, 
the  risk  is  reduced  almost  to  a  minimum.  It  is  a  corporation 
which,  in  fact,  as  the  court  below  remarks,  monopolizes  the 
gas  service  of  the  largest  city  in  America,  and  is  secured 
against  competition  under  the  circumstances  in  which  it  is 
placed,  because  it  is  a  proposition  almost  unthinkable  that  the 
city  of  New  York  would,  for  the  purposes  of  making  competi- 
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tion,  permit  the  streets  of  the  city  to  be  again  torn  up  in 
order  to  allow  the  mains  of  another  company  to  be  laid  all 
through  them  to  supply  gas  which  the  present  company  can 
adequately  supply.  And,  so  far  as  it  is  given  us  to  look  into 
the  future,  it  seems  as  certain  as  anything  of  such  a  nature 
can  be,  that  the  demand  for  gas  will  increase,  and,  at  the 
reduced  price,  increase  to  a  considerable  extent.  An  interest 
in  such  a  business  is  as  near  a  safe  and  secure  investment  as 
can  be  imagined  with  regard  to  any  private  manufacturing 
business,  although  it  is  recognized  at  the  same  time  that  there 
is  a  possible  element  of  risk,  even  in  such  a  business.  The 
court  below  regarded  it  as  the  most  favorably  situated  gas 
business  in  America,  and  added  that  all  gas  business  is  inher- 
ently subject  to  many  of  the  vicissitudes  of  manufacturing. 
Under  the  circumstances,  the  court  held  that  a  rate  which 
would  permit  a  return  of  6  per  cent  would  be  enough  to  avoid 
the  charge  of  confiscation,  and  for  the  reason  that  a  return 
of  such  an  amount  was  the  return  ordinarily  sought  and 
obtained  on  investments  of  that  degree  of  safety  in  the  city 
of  New  York. 

"Taking  all  the  facts  into  consideration,  we  concur  with 
the  court  below  on  this  question,  and  think  complainant  is 
entitled  to  6  per  cent  on  the  fair  value  of  its  property  devoted 
to  the  public  use.     *     *     *     *     * 

"There  is  no  particular  rate  of  compensation  which  must 
in  all  cases  and  in  all  parts  of  the  country  be  regarded  as 
sufficient  for  capital  invested  in  business  enterprises.  Such 
compensation  must  depend  greatly  upon  cicumstances  and 
locality;  among  other  things,  the  amount  of  risk  in  the  busi- 
ness is  a  most  important  factor,  as  well  as  the  locality  where 
the  business  is  conducted  and  the  rate  expected  and  usually 
realized  there  upon  investments  of  a  somewhat  similar  nature 
with  regard  to  the  risk  attending  them.  *****  The 
less  risk  the  less  right  to  any  unusual  returns  upon  the 
investments.  One  who  invests  his  money  in  a  business  of  a 
somewhat  hazardous  character  is  very  properly  held  to  have 
the  right  to  a  larger  return  without  legislative  interference 
than  can  be  obtained  from  an  investment  in  government  bonds 
or  other  perfectly  safe  security." 
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The  conclusion,  therefore  that  in  that  case  6  per  cent  was  a  fair 
return  was  based  on  the  following  grounds : 

(1)  That  6  per  cent  was  the  lowest  current  rate  upon  similar 
investments. 

(2)  That  the  business  was  practically  free  from  any  risk. 

(3)  That  no  competition  was  possible  to  reduce  rates,  and  that 
the  return  was  a  permanent  one. 

(4)  That  the  increase  in  the  use  of  gas  in  new  fields  would  give 
an  increased  revenue  beyond  that  due  to  a  mere  increase  in  pop- 
ulation. 

(1)     Current  Rate  Upon  Similar  Investments. 

There  are  many  decisions  which  hold  that  the  rate  of  return  is 
confiscatory  unless  it  at  least  equals  the  legal  rate  of  interest  in  the 
locality  in  which  the  utility  operates. 
In 

Penn.  R.  R.  Co.  v  Philadelphia  County,  220  Pa.  St.  100; 
68  Atl.  676,  678  (1908) 
the  court  quoted  its  previous  decision  in 

Brymer  v.  Butler  Water  Co.,  179  Pa.  St.  331;  36  Atl.  249 
(1897), 
saying : 

"And,  further:  'Public  service  corporations  in  Pennsyl- 
vania are  entitled  to  look  for  a  rate  of  return,  if  their  prop- 
erty will  earn  it,  not  less  than  the  legal  rate  of  interest ;  and 
a  system  of  charges  that  yields  no  more  income  than  is  fairly 
requisite  to  maintain  the  plant,  pay  fixed  charges  and  oper- 
ating expenses,  provide  a  suitable  sinking  fund  for  the  pay- 
ment of  debts,  and  pay  a  fair  profit  to  the  owners  of  the 
property  cannot  be  said  to  be  unreasonable.  Brymer  v.  Butler 
^Yater  Co.,  179  Pa.  331,  36  Atl.  249,  36  L.  R.  A.  260.  In  so 
holding  the  court  committed  no  error  of  which  the  appellant 
can  complain." 
In 

Central  of  Georgia  Ry.  Co.  v.  R.  R.  Comm.  of  Ala.,  161 
Fed.  925,  993,  5,  6   (1908), 
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the   principle  stated   in   an  earlier   decision  of  that  court   was  re- 
stated thus: 

"In  L.  &  N.  R.  R.  Co.  v.  Brown,  et  al,  Railroad  Com'rs  of 
Florida  (C.  C.)  123  Fed.  917,  Judge  Pardee  held  that  a  rail- 
road company  in  that  state,  so  long-  as  its  rates  are  reason- 
able, and  its  business  is  done  without  unjust  discrimination, 
is  usually  entitled  to  earn  an  amount  on  the  value  of  its  road 
devoted  to  intrastate  business  equal  to  the  legal  rate  of  inter- 
est in  that  locality." 

The  court  then  continues: 

"The  state  fixes  8  per  cent,  per  annum  as  the  return  for 
the  use  of  property  in  the  shape  of  loans  of  money,  the 
medium  by  which  the  value  of  the  property  and  its  various 
uses  is  measured,  and  does  not  in  any  way,  save  by  the  re- 
quirement as  to  just  and  reasonable  rates,  attempt  to  limit 
the  percentum  of  profit  gained  upon  the  value  of  the  prop- 
erty invested  in  street  railway,  waterworks,  gas,  electric,  tele- 
phone, and  telegraph  companies,  and  manufacturing  estab- 
lishments in  all  their  variety,  mining  enterprises,  cotton  com- 
presses, cotton  mills  and  other  like  enterprises.  In  this  state 
of  the  law,  can  the  owners  of  railroad  property  be  made  the 
subject  of  invidious  discrimination  in  this  respect,  in  order 
to  limit  the  extent  of  their  profit  upon  the  value  of  the 
property  used  by  them,  by  the  enforcement  of  a  schedule 
of  rates,  affecting  the  owners  of  railroad  property  alone, 
which  prevents  them  from  earning  the  usual  current  profit 
from  the  use  of  their  property,  which  the  owners  of  other 
property  used  in  like  investments  are  permitted  to  earn  upon 
the  value  thereof?  "Would,  or  would  not,  that  be  a  denial 
to  them  of  the  equal  protection  of  the  laws? 

"Any  schedule  of  maximum  rates  which  prevents  them 
from  earning  that  much  net  profit,  under  those  conditions, 
denies  that  just  compensation  which  the  Constitutions,  both 
state  and  federal,  secure  to  them." 

There  is  much  to  be  said  in  support  of  this  rule.     It  has  obvious 
advantages.     It  is  simple,  easy  of  application,  and  fixes  a  minimum 
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limit  which,  in  most  of  the  cases  which  the  courts  have  been  called 
upon  to  decide  in  this  country,  would  have  determined  the  issue 
without  further  investigation.  Upon  consideration  we  cannot,  how- 
ever, urge  its  direct  and  unqualified  application  as  a  principle  of 
law.  The  legal  rate  is  a  clear  indication  of  the  zone  in  which  fair 
rates  will  lie.  It  is  a  matter  of  importance,  in  some  cases  perhaps 
of  prime  importance.  It  is  entitled  to  definite  consideration  but 
it  cannot  be  said  to  be  the  only  yardstick.  The  facts  of  each  case, 
as  the  Supreme  Court  has  said,  must  be  allowed  for  and  considered. 
One  of  the  facts  in  any  case  is  the  legal  rate  of  interest. 

In  any  discussion  of  this  subject  one  of  the  first  references  to 
be  found  is  to  the  current  rate  of  interest.  The  term,  so  used,  is 
loosely  employed.  Mr.  Lipman,  at  page  9573,  has  told  us,  what 
on  reflection  is  obvious,  that  there  is  no  such  thing  as  a  rate  of 
interest  applicable  to  various  transactions;  that  there  is,  in  other 
words,  no  single  current  rate  of  interest  or  return.  He,  for 
instance,  cited  some  dozen  different  rates,  varying  from  two  per 
cent  to  ten  per  cent,  each  thoroughly  normal  in  its  respective  field 
and  each  comparatively  free  from  the  influence  of  its  companion 
rates.  It  is  not,  therefore,  the  current  rate  existing  in  a  locality 
which  must  be  first  of  all  consulted,  but  the  current  rate  upon 
similar  investments,  or  investments  of  like  character  and  hazards. 
This  is  in  fact  the  rule  which  the  courts  have  laid  down. 

It  will  be  recalled  that  in  the  Consolidated  Gas  case  the  Supreme 
Court  said: 

"Such  compensation  must  depend  greatly  upon  circum- 
stances and  locality;  among  other  things  *  *  *  *  the 
rate  expected  and  usually  realized  there  upon  investments  of 
a  somewhat  similar  nature  with  regard  to  the  risk  attending 
them. ' ' 

In  the  opinion  in  that  case  in  the  lower  court  (157  Fed.  849,  871) 
the  court  said: 

"An  interest  in  the  gas  business  of  this  city  is  as  nearly 
a    conservative    investment    as    any    private    manufacturing 
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enterprise  can  furnish  and,  although  each  case  depends  upon 
its  special  facts,  there  is,  after  problem  conditions  are 
ascertained,  one  question  that  can  always  be  asked:  What 
would  that  prudent  man  acquainted  with  business  (so 
familiar  to  the  readers  of  legal  literature)  do  regarding  such 
an  investment,  if  it  were  offered  to  him?  I  think  he  would 
take  it,  not  with  enthusiasm,  but  as  fairly  safe  local  prop- 
erty, promising  a  rate  of  return  sufficiently  above  the  local 
mortgage  market,  to  compensate  for  the  additional  and  non- 
insurable  hazard.  He  would  expect,  and  have  just  and 
reasonable  right  to  expect,  a  return  of  6  per  cent,  not  because 
that  happens  to  be  the  interest  rate  by  law,  established  in  the 
state  of  New  York,  but  because  it  is  the  return  ordinarily 
sought  and  obtained  on  investments  of  that  degree  of  safety 
in  the  city  of  New  York." 

This  view  was  sustained  by  the  Supreme  Court  which  held  (212 
U.  S.  19,  50;  53  L.  Ed.  382: 

"Taking  all  facts  into  consideration,  we  concur  with  the 
court  below  on  this  question,  and  think  complainant  is  entitled 
to  6  per  cent  on  the  fair  value  of  its  property  devoted  to  the 
public  use." 
In 

Penn.  R.  R.  Co.  v.  Philadelphia  County,  supra, 
the  Pennsylvania  court  said: 

"*  *  *  *  there  are  certain  elements  that  are  plainly  to  be 
regarded  to  avoid  injustice,  such  as  *  *  *  *  the  returns  as 
compared   with   other   enterprises    as   nearly   similar   as   may 
be." 
In 

San  Diego  Water  Co.  v.  San  Diego,  118  Cal.  556,  574; 
50  Pac.  633    (1897), 

Judge  Van  Fleet  said: 

"It  would  not,  of  course,  be  reasonable  to  allow  the  com- 
pany a  profit  equal  to  the  greatest  rate  of  interest  realized 
upon  any  kind  of  investment,  nor,  on  the  other  hand,  to 
compel  it  to  accept  the  lowest  rate  of  remuneration  which 
capital  ever  obtains.     Comparison  must  be  made  between  this 
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business  and  other  kinds  of  business  involving  a  similar 
degree  of  risk,  and  all  the  surrounding  circumstances  must 
be  considered.  An  important  circumstance  will  always  be 
the  rate  of  interest  at  which  money  can  be  borrowed  for  invest- 
ment in  such  a  business." 

From  the  opinion  in 

Marquis  v.  Polk  County  Telephone  Co.,  P.  U.  R.  1915C, 
140,   158    (Neb.   Railway   Comm.), 
we  quote  as  follows: 

"In  the  opinion  of  the  Commission  the  interest  rate  on 
farm  mortgages  is  no  fair  measure  of  a  reasonable  return 
for  telephone  securities,  although  such  a  comparison  is  urged 
by  counsel  for  complainant.  There  are  elements  of  risk  in 
the  telephone  business,  such  as  potential  competition,  business 
depression,  possible  public  ownership,  radical  changes  in 
equipment  for  which  no  adequate  provision  can  be  made, 
the  possible  complete  destruction  of  the  property  by  storm, 
etc.,  which  do  not  pertain  to  farm  mortgages,  and  which 
make  the  value  of  the  two  investments  altogether  different. 
In  previous  cases  the  Commission  has  found  7  per  cent  to 
be  a  reasonable  return,  and  as  the  earnings  under  the  present 
rates  will  produce  a  return  of  but  slightly  more  than  that 
they  cannot  be  held  to  be  excessive." 
In 

Coal  and  Coke  Ry.  Co.  v.  Conley,  67  Va.  129;  67  S.  E. 
613,  640  (1910), 
the   Supreme    Court   of   Virginia   said: 

"  *  *  *  upon  this  a  return  must  be  allowed  equivalent 
to  that  which  is  ordinarily  received  in  the  locality  in  which 
the  business  is  done,  upon  capital  invested  in  similar  enter- 
prises. In  addition  to  this,  consideration  must  be  given  to 
the  nature  of  the  investment;  a  higher  rate  being  regarded 
as  justified  by  the  risk  incident  to  a  hazardous  investment." 
In 

Mo.  K.  &  T.  Ry.  Co.  v.  Love,  111  Fed.  493,  501  (1910), 
the  court  said: 
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"In  fixing  the  measure  of  return  upon  property  devoted 
to  public  use,  regard  should  be  had  to  *  *  *  *  interest 
rates,  legal  and  contractual  and  the  rates  customarily  sought 
and  required  in  like  investments  in  the  locality." 

From 

Cumberland  T.  &  T.  Co.  v.  Louisville,  187  Fed.  637, 
658   (1911), 
we  quote  as  follows: 

"We  are  quite  sure  that  a  telephone  company  in  respect 
to  this  phase  of  the  case  and  under  circumstances  such  as 
exist  in  Louisville  cannot  fairly  be  compared  to  our  banking 
institutions  when  it  comes  to  the  consideration  of  the  risk 
of  the  money  invested.  Indeed,  no  other  business  known  to 
the  court  affords  a  very  convincing  basis  of  comparison, 
though  that  of  the  rival  telephone  company  here  might  have 
done  so  if  its  rates  (self -assumed  though  they  were)  had  not 
notoriously  proved  inadequate." 

This  rule  requires  an  ascertainment  of  the  business,  location  and 
obligations  of  the  utility  whose  rates  are  in  issue.   It  demands  a  clear 
understanding  of  all  the  pertinent  facts  for  comparison  with  the  rates 
enjoyed  by  other  concerns  in  the  same  general  business. 
(2)    Risk  or  Hazard. 

The  next  point  which  the  Supreme  Court  directs  us  to  consider  in 
the  Consolidated  Gas  case  is  the  risk  or  hazard.  In  any  undertaking, 
it  is  axiomatic  that  the  less  the  risk  the  less  is  the  expectation  of 
profit;  the  greater  the  risk,  the  greater  the  demand  for  profit.  Risks 
may  be  of  widely  differing  types,  but  any  one  may.  under  the  pe- 
culiar circumstances  of  a  given  case,  exert  a  vital  influence.  We 
should  expect  the  cases  to  acknowledge  this  rule,  and  they  do  in  fact. 
We  quote  from  the  decision  of 

Cumberland  T.  &  T.  Co.  v.  Louisville,  187  Fed.  637,  658 
(1911)  : 
1 '  The  local  situation  here  produces  another  risk,  the  serious 
nature  of  which  may  be  indicated  by  this  suit.     That  situa- 
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tion  has  already  resulted  in  the  municipal  legislation  now  in 
contest,  which,  though  easily  and  somewhat  casually  enacted 
without  serious  investigation,  may  cost  the  company  at  least 
7  per  cent.,  and  probaly  more,  of  one  year's  gross  earnings  in 
contesting  its  validity — an  expense  which  may  fairly  be  held 
to  be  necessary  and  proper  for  the  company  to  incur  in  self- 
defense.  The  conditions  thus  brought  about  inevitably  greatly 
increase  the  risk  of  those  who  invest  money  in  the  telephone 

business  in  this  city." 

•     •     •     •     • 

"We  are  entirely  satisfied  that  no  prudent  business  man 
would  willingly  incur  all  the  risks  of  the  business  and  be 
content  with  being  forced  to  earn  less  than  that  [i.  e.  7] 
percentum  of  profit.  And  while  many  of  us  may  not  feel  en- 
tirely willing  to  contribute  to  the  earning  of  that  much  in- 
come, we  should  be  much  more  unwilling  to  supply  the  capital 
for  such  an  enterprise  unless  it  might  be  allowed  to  earn  if  it 
could,  that  much  for  us." 


In 


Consolidated  Gas  Co.  v.  Mayer,  146  Fed.  150,  156  (1906), 
Judge  Laeombe  said: 

""What  is  the  true  present  value  of  the  property  em- 
barked in  the  enterprise?  And  what,  in  view  of  the  risks  of 
the  business,  is  a  fair  annual  percentage  of  return  thereon? 
That  percentage  would  not  necessarily  be  the  same  in  every 
variety  of  business.  The  manufacture,  storage,  and  delivery 
of  a  highly  explosive  material  is  a  more  risky  business  than  is 
the  transforming  of  flour  into  bread,  or  of  leather  into  shoes, 
and  the  delivery  of  such  products." 

In  Consolidated  Gas  Co.  v.  New  York,  157  Fed.  849,  871  (1907), 
from  which  we  have  already  quoted,  the  question  of  hazard  was 
specifically  dealt  with. 

In 

Missouri  K.  &  T.  By.   Co.  v.  Love,  177  Fed.   493,  501 
(1910),  supra, 
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the  court  said : 


"In  fixing  the  measure  of  return  upon  property  devoted 
to  public  use  regard  should  be  had  to  the  character  of  the 
business,  the  locality  and  the  risk;  whether  the  return  will  be 
uniform  and  secure;  whether  the  patronage  is  steady  or  fluc- 
tuating and  quickly  responsive  to  financial  and  commercial 
changes ;  *  *  *  if  a  railroad,  the  character  of  the  traffic, 
whether  largely  of  a  kind  dependent  upon  uncertain  condi- 
tions, or  so  diversified  that  causes  affecting  part  will  not 
greatly  affect  the  whole.  The  return  should  be  a  fair,  just, 
and  reasonable  one,  and  not  so  meager  as  to  repel  investment 
in  the  property  or  to  embarrass  the  owner  in  operating  it." 

In 

Home  Tel.  Co.  v.  Carthage,  235  Mo.  644;  139  S.  W.  547, 
553   (1911), 
the  rule  is  thus  stated: 

"Each  case  must,  of  necessity,  depend  upon  the  surround- 
ing facts  and  circumstances.  The  prevailing  rate  of  interest  on 
money  loaned,  the  hazard  of  the  business,  the  life  of  the  prop- 
erty used,  the  reliance  upon  the  constancy  of  a  return,  which 
depends  largely  upon  the  existence  or  probability  of  compe- 
tition— these,  as  well  as  many  others,  are  proper  matters  for 
consideration.  And  in  passing  upon  the  question  the  fact 
should  not  be  overlooked  that  no  return  whatever  is  guaran- 
teed to  the  owner  of  the  public  utility.  Upon  that  score  it 
occupies  no  better  ground  than  the  owner  of  capital  invested 
in  a  private  enterprise.  It  follows  that  unless  the  maximum 
rate  be  placed  at  such  a  figure  as  is  above  the  average  rate  of 
return  upon  reasonably  safe  investments  in  private  ventures, 
capital  will  naturally  turn  to  channels  in  which  no  maximum 
limit  as  to  the  return  exists." 

In 

Western  Ry.  of  Ala.  v.  R.  R.  Comm.,  197  Fed.  954,  959 
(1912), 
this  discussion  of  the  principle  is  found: 

"That  the  business  of  railroads  in  Alabama,  which  must 
not  only  increase  their  facilities  as  the  just  wants  of  the  pub- 
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lie  demand  and  meet  existing  competition,  but  face  also  the 
contingency  of  the  building  of  new  roads  which  will  invade 
their  territory  and  traffic,  and  encounter  the  loss  of  revenue, 
at  uncertain  periods,  from  poor  crops,  or  diminished  produc- 
tion or  movement  of  manufactures  in  depressed  conditions  of 
trade,  and  the  prevalence  of  epidemics,  and  the  interruption 
of  business  and  losses  from  strikes,  floods,  and  the  like,  is  a 
much  more  hazardous  and  uncertain  business  than  that  of  the 
ompany,  which  the  Supreme  Court  allowed  a  return  of 
6  per  cent.,  is  obvious.  The  Willcox  case  is  a  controlling  au- 
thority, to  say  nothing  of  numerous  cases  in  state  and  lower 
federal  courts,  to  the  effect  that,  under  the  conditions  attend- 
ing the  business  of  railroads  here,  any  schedules  of  rates 
fixed  by  law  which  will  not  permit  the  carrier,  where  its 
charges  are  just  and  reasonable  in  themselves,  to  earn  a  re- 
turn of  at  Least  8  per  cent,  per  annum  upon  the  value  of  the 
property  devoted  to  the  service,  is  confiscatory." 
In 

Duluth  St.  By.  Co.  v.  R.  R.  Comm.,  152  N.  W.  887,  893 
(1915,  Wis.) 

in  which  a  l1/?  Per  cenf  return  was  held  reasonable,  the  circumstances 

considered  by  the  court  are  set  forth: 

"What  is  a  reasonable  return  is  a  question  of  fact,  the 
solution  of  which  calls  for  the  exercise  of  sound  judgment  and 
common  sense.  Undoubtedly  there  are  some  risks  attendant  on 
such  an  investment  that  are  not  found  in  the  case  of  a  well- 
placed  loan  on  real  estate.  But  the  Commission  has  taken  this 
into  account  by  allowing  a  higher  rate  of  return  than  the  or- 
dinary real  estate  loan  yields.  It  is  also  true  that  there  are 
some  speculative  ventures  that  promise  to  yield  a  larger  rate 
of  return,  and  in  fact  do  if  they  are  successful.  But  while  the 
rewards  may  be  greater  in  case  of  success,  the  chances  of  fail- 
ure are  also  greater,  and  the  Commission  seems  to  have 
adopted  an  intermediate  figure  between  these  two  classes  of  in- 
vestments, and  its  judgment  in  this  regard,  confirmed  by  the 
trial  court,  should  not  be  disturbed." 

We  cannot  refrain  from  adding  to  these  decisions  of  the  courts 
an  altogether  admirable  statement  contained  in  the  report  of  the 
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Railroad  Securities  Commission,  appointed  under  Act  of  Congress 
approved  June  18,  1910.  The  following  quotation  will  also  be  found 
in  197  Fed.  at  page  958 : 

"Where  the  investment  is  secure,  a  reasonable  return  is  a 
rate  which  approximates  the  rate  of  interest  which  prevails  in 
other  lines  of  industry.  Where  the  future  is  uncertain,  the 
investor  demands,  and  is  justified  in  demanding,  a  chance  of 
added  profit  to  compensate  for  his  risk.  We  cannot  secure  the 
immense  amount  of  capital  needed,  unless  we  make  profits  and 
risks  commensurate.  If  rates  are  going  to  be  reduced  when- 
ever dividends  exceed  current  rates  of  interest,  investors  will 
seek  other  fields,  where  the  hazard  is  less  or  the  opportunity 
greater.  In  no  event  can  we  expect  railroads  to  be  developed 
merely  to  pay  their  owners  such  a  return  as  they  could  have 
obtained  by  the  purchase  of  investment  securities  which  do 
not  involve  the  hazards  of  construction  or  the  risks  of  oper- 
ation. ' ' 

One  of  the  important  elements  for  the  court's  consideration 
is,  therefore,  the  risk  or  hazard,  if  any,  under  which  the  complainant 
in  this  case  labors. 

(3)    Competition. 

The  question  of  competition  might  properly  be  considered  under 
the  above  heading,  but  it  is  such  an  important  element  that  it  de- 
serves consideration  by  itself.  The  Supreme  Court  in  the  Gas  case 
upheld  the  validity  of  the  6  per  cent  finding,  because  the  Consoli- 
dated Gas  Company 

"monopolizes  the  gas  service  of  the  largest  city  in  America 
and  is  secure  against  competition  under  the  circumstances  in 
which  it  is  placed." 

That  company  was  not  only  a  monopoly  when  the  case  was  tried, 
but,  so  far  as  human  foresight  could  go,  it  would  remain  so  forever. 
That  fact  gave  stability  and  security  to  its  business  which  no  other 
fact  could  give.  The  question  of  competition,  therefore,  is  one  to 
which  attention  must  be  given. 
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(4)    Increase  in  Business. 

The  Supreme  Court  found  in  the  Consolidated  Gas  case  that  new 
uses  to  which  gas  might  be  put  would  increase  its  consumption.  This 
was  material  in  that  case  because  the  court  was  determining  what 
the  rates  would  probably  yield,  not  what  they  had  in  fact  produced. 
We  are  fortunate  in  this  case  in  having  the  actual  income,  and  this 
particular  consideration  will  not,  therefore,  be  pursued  further. 

There  may  be,  and  there  doubtless  are,  other  facts  which  are  en- 
titled to  consideration.  The  court  should,  for  instance,  be  advised 
as  to  what  the  money  borrowed  by  the  corporation  has  cost.  It 
should  be  in  a  position  to  determine  whether  the  company  has  been 
operated  efficiently  or  inefficiently,  since  net  income  is  directly  de- 
pendent upon  operating  charges.  If  a  company  has  acquired  prop- 
erty in  reasonable  anticipation  of  future  needs,  it  should  determine 
whether  the  allowance  for  such  acquisitions  should  be  made  in  its 
determination  of  value  or  of  reasonable  rates.  All  these,  and  doubt- 
less other,  matters  it  is  proper  and  necessary  for  the  court  to  con- 
sider. 

We  propose  now  to  fit  the  facts  of  our  case  to  the  principles  just 
discussed. 

(1)     Current  Rate  of  Return  on  Similar  Investments. 

(a)  The  legal  interest  rate  in  California  is  7  per  cent. 

(b)  An  act  entitled,  "An  act  to  regulate  and  control  the  sale, 
rental  and  distribution  of  appropriated  water  in  this  state,  other 
than  in  the  city,  city  and  county,  or  town  therein,  and  to  secure  the 
rights  of  way  for  the  conveyance  of  such  water  to  the  places  of  use, ' ' 
after  describing  the  method  by  which  rates  shall  be  fixed  and  the 
value  of  the  waterworks  determined,  provides  with  regard  to  the 
fixing  of  rates: 

"Section  5.  *****  Said  board  of  supervisors,  in 
fixing  such  rates  shall,  as  near  as  may  be.  so  adjust  them  that 
the  net  annual  receipts  and  profits  thereof  to  the  said  persons, 
companies,  associations  and  corporations  so  furnishing  such 
water  to  said  inhabitants  shall  be  not  less  than  six,  nor  more 
than  eighteen,  per  cent   upon  the  said  value   of  the   canals 
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ditches,  flumes,  chutes,  and  all  other  property  actually  used 
and  useful  to  the  appropriation  and  furnishing  of  such  water 
to  each  of  such  persons,  companies,  associations  and  corpora- 
tions."   (Cal.  Stats.,  1901,  p.  80.) 

(c)  We  find  decisions  of  the  California  Railroad  Commission  in 
four  cases  involving  the  determination  of  rates  for  water  com- 
panies: 7%  allowed  to  the  Hollister  Company  in  Hollister  v.  Hollis- 
ter Water  Co.,  7  Cal.  R.  C.  D.  207  (1915)  ;  7%  to  the  Palermo  Land 
and  Water  Company  in  Re  Palermo  Land  &  Water  Co,  8  Cal.  R.  C.  D. 
124;  P.  U.  R.  1915  F.  987;  8%  to  the  Hayward  Water  Company  in 
Re  Hayward  Water  Company,  7  Cal.  R.  C.  D.  731 ;  P.  U.  R.  1915  C. 
834;  6%  to  the  North  Fork  Ditch  Company  in  Re  North  Fork  Ditch 
Company,  P.  U.  R.  1916  D.  477. 

In  a  decision  rendered  by  the  Arizona  Commission,  in  Arizona 
Corporation  Com.  v.  Morenci  Water  Co.,  P.  U.  R.  1915  C.  525,  a 
return  of  10%  was  allowed,  but  it  should  be  noted  that  this  water- 
works was  serving  a  mining  territory.  It  is  pertinent  to  add  that  the 
commission  stated  in  this  latter  decision  that  12%  was  a  reasonable 
maximum  for  the  company's  net  return. 

There  are  no  California  waterworks  supplying  water  for  profit 
except  those  subject  to  regulation,  and  it  is  therefore  impossible  to 
cite  returns  derived  from  other  corporations  in  the  same  business  ex- 
cept such  returns  as  may  be  found  in  the  decisions  of  the  state 
commissions  to  which  we  have  just  referred.  We  are  forced  to  con- 
sider the  returns  derived  from  other  similar  investments  in  this 
vicinity. 

It  will  be  recalled  that  Mr.  Lipman  considered  this  subject  of 
current  rates  in  detail  and  that  he  showed  that  the  rates  referred  to 
varied  from  2%  upon  bankers'  balances,  payable  on  demand,  to  10% 
and  over  on  capital  invested  in  the  stocks  of  established  corporate 
enterprises  (9373).    Later  in  his  discussion,  he  says: 

(9384)  "Now  going  back  to  the  list  of  current  rates,  we  find 
that  established  enterprises  offering  themselves  to  the  business  man 
for  his  investment  range  from  about  4%  for  liquid  funds,  practically 
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recallable  under  all  ordinary  conditions  of  the  money  market,  to  cor- 
poration bonds  returning  the  investor  up  to  5%  and  also  reasonably 
convertible  through  the  bond  market,  to  the  capital  stock  of  an  es- 
tablished corporate  enterprise  returning  say  from  6%  to  7%.  It  is 
evident  that  it  is  this  last  named  class  which  will  compete  most  closely 
for  the  investment  funds  of  the  business  man." 
•     #     •     *     # 

(Ab.  2752;  Tr.  9387)  "I  conclude,  therefore,  by  expressing  the 
opinion  that  even  under  the  most  favorable  conditions,  in  order  to 
attract  capital  for  its  needs,  a  public  utility  operating  or  to  operate 
in  this  vicinity  must  be  allowed  at  least  7%." 

I  need  not  refer  to  Mr.  Lipman's  qualifications.  They  appear  on 
the  face  of  his  report.  Mr.  Lipman's  experience  has  been  so  exten- 
sive, his  familiarity  with  corporate  financial  problems  so  apparent 
that  when  he  speaks  it  is  with  authority.  I  make  no  attempt  to 
paraphrase  his  discussion  of  this  subject;  his  facts  are  so  clearly  and 
concisely  stated,  his  conclusions  so  convincingly  drawn,  that  we  feel 
sure  your  Honor  will  desire  to  read  his  testimony  without  comment 
from  us. 

Mr.  George  Tourny  needs  no  introduction  from  us.  The  vice- 
president  and  manager  of  the  German  Savings  &  Loan  Society,  he  is 
probably  equipped  as  is  almost  no  one  else  in  California  to  discuss 
the  subject  of  interest  rates  upon  secured  loans.  He  stated  the  cur- 
rent interest  rates  on  mortgages  on  both  city  real  estate  and  country 
real  estate  during  the  8-year  period.  These  figures  are  set  forth  at 
page  9433.  On  city  real  estate,  the  loans  not  exceeding  60%  of  value, 
the  rate,  commencing  with  5%  in  1907,  grew  to  5y>%  in  1908  and, 
from  that  time  on,  varied  between  5y2%  and  6%  until  1911,  after 
which  the  rate  was  uniformly  6%.  The  rate  on  loans  made  on  coun- 
try real  estate,  the  same  limitation  as  to  the  amount  of  the  loan 
applying,  varied  from  6%  to  6y2%  from  1907  through  1910;  from 
6%  to  7%  in  1911  and  1912;  from  6y2%  to  7%  in  1913;  and  was 
7%  in  1914. 
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These  figures  represent  net  rates  to  the  lender  and  do  not  in- 
clude any  charges  for  legal  expenses,  recording  or  other  similar 
charges,  which  increase  the  nominal  rate.  Lipman  gave  the  same 
figures  in  less  detail  (9373). 

The  importance  of  these  figures  is  that  they  establish  a  pre- 
liminary lower  limit.  Weeks  thus  expresses  the  principle  to  which 
the  decisions  already  quoted  refer:   (9413) 

"The  going  rate  of  interest  against  secured  loans,  in  my  opinion, 
has  this  significance  only  in  a  rate  case  of  this  character,  viz.,  that 
necessarily,  because  of  the  competitive  nature  of  the  investments, 
the  rate  of  interest  which  a  utility  must  earn  in  order  to  finance 
itself  and  continue  in  business  must  at  all  times  be  greater  than  the 
going  rate  of  interest  for  secured  loans." 

Weeks  is,  and  has  been  for  some  time,  in  the  business  of  dealing 
in  investment  securities.  He  is  familiar  with  the  problems  of  that 
business.  He  is  president  of  the  San  Francisco-Oakland  Terminal 
Railways  and  has  acted  as  a  member  of  the  managing  board  of 
other  utilities.  He  states  that  he  has  "had  experience  from  the 
corporation  standpoint  as  to  the  requirements  incident  to  obtaining 
money  from  investors."  (9411)  He  is  one  of  the  witnesses  in 
this  case  whose  opinion  is  entitled  to  respect. 

While  we  are  on  the  subject  of  current  rates  it  is  appropriate 
to  refer  to  the  rates  which  the  company  itself  has  been  forced  to 
pay  for  the  money  borrowed  by  it.  Mr.  Metcalf  undertook  the 
very  considerable  labor  of  preparing  a  table  showing  this  rate  year 
by  year.  It  will  be  found  in  Exhibit  197,  and  shows  that  the  com- 
pany has  paid  on  its  loans,  interest  varying  from  12  per  cent  in 
1866  to  approximately  5  per  cent  in  1914.  The  short-term  loans 
Mr.  Metcalf  further  shows  were  relatively  small  in  amount  when 
compared  with  the  credit  and  resources  which  secured  them.  We 
need  hardly  remind  the  court  that  any  corporation  normally  con- 
ducted is  surely  entitled  to,  and  for  continuance  in  business  must, 
receive  a  return  greater  than  the  rate  which  it  pays  for  money 
borrowed  by  it  in  small  amounts  upon  an  established  business.    We 
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have  no  hesitation  in  submitting,  then,  that  the  legal  rate  of  in- 
terest, the  rate  allowed  by  statute  to  other  water  companies  in 
California,  the  rates  approved  by  the  California  Railroad  Commission, 
the  rates  earned  by  other  corporations  not  subject  to  regulation, 
the  interest  paid  by  complainant  on  its  own  loans,  point  to  a  7% 
return  as  being  the  minimum  fair  rate  to  which  a  public  utility, 
furnishing  water  in  the  vicinity  of  San  Francisco,  under  normal 
conditions  is  entitled. 

(2)    Risk  or  Hazard. 

Did  the  complainant  in  this  case,  operating  during  the  years 
from  1907  to  1915,  come  within  this  description?  Were  there  any 
serious  and  unusual  risks  inherent  in  the  business  in  which  it  en- 
gaged? That  question  must,  we  submit,  be  answered  in  the  affir- 
mative. 

Certain  risks  attend  the  operation  of  any  corporation,  the 
hazards  incident  to  service,  management  and  control.  They  are 
usual  and  customary  and  the  stockholders  of  the  Spring  Valley 
Water  Company  are  in  no  less  advantageous  situation  because  of 
these  possibilities  than  the  stockholders  of  any  other  corporation. 

Then  there  are  the  risks  which  result  from  the  nature  of  the 
business,  from  the  large  amount  of  destructible  property,  such  as 
pipe  lines  and  pumping  plants.  In  the  ordinary  water  works  this 
is  a  comparatively  small  risk.  That  this  is  a  real  and  substantial 
one  in  the  case  of  complainant  is  proved  by  the  events  of  1906. 
In  that  year  these  particular  risks  cost  the  stockholders  of  com- 
plainant more  than  $2,000,000.  We  can  hardly  be  chided  for  desig- 
nating the  possibility  that  this  loss  may  recur,  a  real  risk. 

In  this  case  the  ownership  of  large  acreages  of  real  estate  is  a 
consideration.  That  is  of  course  more  stable  and  less  subject  to 
the  type  of  risk  now  discussed.  It  must  not  be  assumed,  however, 
that  this  is  in  any  sense  convertible.  It  cannot  be  withdrawn  from 
the  public  service  so  long  as  the  public  requires  the  service,  and  the 
element  of  special  security  to  the  owner  is  greatly  reduced.  Thus 
Lipman  says:    (Ab.  2759;  Tr.  9407-8) 
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"The  fact  that  the  water  company  owns  real  estate  bearing 
a  larger  proportion  to  the  total  value  of  its  properties  than  any 
other  utility,  would,  in  my  opinion,  have  a  bearing.  The  way  the 
question  comes  into  my  mind  is  whether  the  real  estate  that  they 
hold  has  a  value  aside  from  the  enterprise.  If  it  has  not,  I  don't 
see  that  it  is  much  different  from  the  wires  of  an  electric  com- 
pany; the  wires  are  not  any  good  unless  they  carry  electricity. 
If  the  water  company  has  lands  only  good  for  the  production  of 
water,  and  if  the  locality  requires  that  water,  so  that  the  lands 
cannot  be  sold  for  farms  or  for  residences,  it  seems  to  me  that 
there  is  lacking  any  element  of  special  security  to  the  investor 
because  the  assets  to  that  extent  happen  to  be  in  terra  firma.  If 
you  can  think  of  a  utility  that  had  all  its  assets  in  one  dam  or 
under  one  roof,  or  in  one  hazard,  then  it  might  apply  that  you 
might  have  some  kind  of  a  disaster  that  would  practically  wipe 
out  the  entire  plant  of  a  gas  and  electric  company,  but  where  the 
company's  money  is  invested  in  real  estate,  that  cannot  happen? 
I  think  the  investor  would  look  upon  it  as  being  a  scattered  risk, 
and  he  would  feel  that  he  had  a  certain  amount  of  insurance.  As 
far  as  I  have  been  able  to  see  that,  it  is  not  a  large  factor,  but  I 
would  not  want  to  say  that  it  was  not  any  factor." 

Whatever  influence  the  ownership  of  real  estate  has  upon  this 
question  must  result,  we  further  submit,  from  the  ownership  of 
real  estate  found  to  be  in  use.  As  the  area  is  reduced,  the  influ- 
ence diminishes. 

Then  there  are  the  risks  resulting  from  governmental  regulation, 
risks  so  clearly  discussed  in  the  opinions  of  Federal  judges,  to 
which  we  have  referred.  We  shall  refer  to  only  a  few  of  them. 
There  is  the  fact  that  while  regulation  places  an  upper  limit  upon 
returns,  it  does  not  guarantee  any  return  whatever.  The  state 
protects  no  utility  from  disaster  or  ruin.  It  does,  however,  require, 
and  the  courts  say  that  it  may  require,  the  utility  to  continue  in 
operation.  It  cannot,  as  a  private  corporation,  cease  operating 
when  business  is  poor  or  calamities  occur.    It  must  operate  con- 
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tinuously.  Just  as  it  is  not  permitted  to  protect  itself  by  deter- 
mining the  scope  of  its  activities,  so  it  may  never  retire  from  busi- 
ness. Its  valuable  lands,  if  necessary  to  the  public  service,  must 
continue  in  it.    It  may  not  liquidate  and  close  up  shop. 

Then  there  is  the  risk  so  well  illustrated  in  these  suits,  the  risk 
that  the  regulating  body,  swayed  by  public  prejudice  or  unedu- 
cated in  the  performance  of  its  duties,  may  fix  confiscatory  rates. 
Counsel  on  the  other  side  has  frequently  referred  to  the  protection 
afforded  by  the  Federal  Constitution.  Let  us  remind  him  that  it  is 
that  proteetion  which  we  are  asking  in  this  suit  and  that  it  has 
cost  us,  so  far,  in  our  effort  to  obtain  it,  more  than  four  hundred 
thousand  dollars,  a  sum  more  than  one-half  of  the  largest  annual 
dividend  ever  paid  by  complainant.  Will  that  sum  be  repaid  to 
complainant  if  it  demonstrates  its  right  to  protection,  if  it  suc- 
ceeds in  these  cases?  Would  the  prudent  investor,  to  whom  the 
decisions  constantly  refer,  disregard,  or  would  he  heed,  this  fact? 

Then  there  is  the  general  hazard  of  possible  unfriendly  action 
by  the  supervisors.  An  instance  of  this  was  the  attempt  of  the 
board  in  1907  to  forfeit  complainant's  franchise.  The  suit  was 
never  pressed,  it  is  true,  and  was  finally  dismissed,  but  it  involved 
expense  to  the  company,  and  did  it  not  show  the  hazard  incident 
to  the  business?  Will  it  be  argued  that  it  did  not  affect  the  minds 
of  prudent  investors  of  that  day? 

Take,  further,  the  argument  advanced  for  the  first  time  in  this 
case,  that  the  Merced,  Pleasanton  and  Alameda  County  lands  must 
be  excluded  from  the  basis  of  valuation.  If  that  claim  to  an  ex- 
clusion should  be  upheld  it  would  be  a  contingency  which  not  a 
single  investor  whose  name  appears  on  the  company's  books  could 
reasonably  have  anticipated. 

These  risks  are  not  imaginary,  they  are  as  real  as  the  con- 
demnation suit  which  is  now  pending  and  which,  rightly  or 
wrongly,  investors  consider  a  menace  to  their  investment. 

There  is  also  a  further  risk  dependent  upon  the  necessity  for 
the  making  of  capital  expenditures  to  meet  the  future  demands 
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for  water.  Your  Honor  asked,  during  the  testimony  of  Mr.  Hazen 
and  Mr.  Metcalf  upon  the  subject  of  the  disbursements  which  the 
company  must  necessarily  make  within  the  next  decade,  what 
materiality  that  had  to  the  determination  of  this  case.  We  wish 
now  to  answer  that  question.  If,  during  the  next  ten  years  the 
company  is  to  supply  the  water  which  all  the  engineers  in  this 
case  agree  will  be  demanded  by  San  Francisco,  an  additional  sup- 
ply must  be  provided.  The  construction  necessary  to  acquire  such 
addditional  water  involves  a  cost  of  millions  of  dollars  within  the 
coming  years.  This  fact  must  be  considered  by  the  court  in  de- 
termining what  is  a  fair  rate,  and  what  return  those  who  hold  this 
property  and  are  responsible  for  its  performance,  should  have. 
Let  us  briefly  suggest  the  character  of  this  expenditure. 

The  question  is  discussed  by  Mr.  Hazen  in  Plaintiff's  Exhibit 
164  and  by  Mr.  Metcalf  in  Plaintiff's  Exhibit  205.  In  each  instance 
the  subject  is  examined  in  great  detail  and  the  estimates,  as  to  the 
future  expenditures  which  the  company  will  be  forced  to  make  in 
order  that  its  supply  may  keep  up  with  the  demand,  are  shown  by 
Hazen  to  be  $12,000,000  for  the  next  12  years,  and  by  Metcalf, 
$10,500,000  during  the  next  8  years.  Both  of  the  witnesses  went 
further  than  this,  however,  and  showed  the  actual  probable  ex- 
penditures in  each  of  the  years  in  question.  They  further  segre- 
gated the  amounts  which  would  necessarily  be  expended  for  lands 
structures,  rights  of  way,  water  rights  and  such  other  items  as 
interest  during  construction.  There  is  no  necessity  in  this  case  for 
an  absolutely  definite  ascertainment  of  these  costs.  It  is  sufficient 
that,  during  the  next  decade,  they  will  exceed,  in  any  event 
$10,000,000.  That  fact  defendants  do  not  dispute.  The  owners  of 
this  utility  will  be  forced  to  provide  funds  to  meet  these  expendi- 
tures. They  will  be  forced  to  go  into  the  market  and,  through  the 
issuance  of  securities,  borrow  this  amount.  The  indebtedness  thus 
incurred  will  necessarily  become  a  prior  lien  upon  the  properties 
which  they  own.  The  witnesses  further  showed  that,  under  the 
existing  rates,  that  is,  the  ordinance  rates  plus  15%,  as  well  as 
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under  the  ordinance  rates  complained  of,  the  income  to  be  derived 
by  virtue  of  this  new  construction  would  not  pay  the  probable  in- 
terest charges  upon  the  investment  itself.  This  of  course  means 
that  not  only  does  the  situation  suggested  by  the  Supreme  Court 
in  the  Consolidated  Gas  case  not  exist,  but  that  the  future  use  of  the 
commodity  sold,  for  a  considerable  term  of  years,  will  require  an 
investment  which  will  not  be  profitable.  We  need  hardly  add  that 
the  construction  contemplated  is  the  most  feasible,  expeditious 
and  economical  development  of  which  the  company  may  avail.  The 
subject,  while  discussed  in  the  exhibits  to  which  reference  has  been 
made,  is  further  treated  by  Hazen  at  page  8314  of  the  record,  and 
by  Metcalf  at  pages  10473  and  10481.  We  submit  that  these  facts 
are  important  elements  in  determining  a  fair  rate,  and  that  any 
investor  would  so  consider  them. 

With  all  these  risks  in  mind,  can  it  be  said  that  complainant  is 
not  entitled  to  a  rate  considerably  in  excess  of  that  received  by 
savings  banks  when  they  lend  money  on  the  security  of  San 
Francisco  or  country  real  estate?  Would  any  prudent  investor 
so  decide? 
(3)    Competition. 

As  we  have  said,  competition  is  a  risk  and  it  might  logically 
have  been  considered  under  the  preceding  heading.  The  Supreme 
Court,  however,  in  the  Consolidated  Gas  case,  considered  the  sub- 
ject so  important  that  it  treated  it  separately,  and  it  is  of  such  im- 
portance in  this  case  that  it  ought  to  be  treated  by  itself. 

Prior  to  the  first  year  covered  by  this  litigation  the  City  and 
County  of  San  Francisco  had  seen  the  initiation  of  public  agitation 
for  a  municipal  water  supply.  During  the  eight  years  from  1907 
to  1915,  not  only  had  San  Francisco  determined  to  acquire  such  a 
supply,  but  work  of  construction  had  actually  been  commenced. 
Bonds  to  the  par  value  of  $45,000,000  had  been  voted  and  a  sub- 
stantial portion  of  the  issue  had  been  sold.  It  was  publicly  stated 
that  the  period  of  construction  would  be  between  six  and  eight 
years.    If  this  new  competitor  had  been  another  public  utility  the 


1186 

future  of  complainant  would  necessarily  have  been  affected.  Be- 
cause it  is  the  municipality  itself,  its  very  existence  is  in  danger. 
The  municipality  has  the  support  of  public  opinion  and  is  backed  by 
the  public  purse.  It  may,  in  pursuance  of  a  competitive  policy, 
sell  its  water  at  a  loss  and  tax  its  citizens  to  make  up  the  deficit. 
It  is  subject  to  no  regulation,  while  during  the  period  here  con- 
sidered it  had  the  power  to  fix  the  rates  which  complainant  might 
collect.  That  this  is  not  an  imaginary  danger  the  experience  of 
other  California  corporations  supplying  water  shows.  Mr.  Lipman, 
Mr.  Weeks  and  Mr.  Moffitt  referred  to  this  experience.  As  Mr. 
Weeks  put  it: 

(9416)  "On  the  other  hand,  he  frequently  is  subjected  to  com- 
petition from  the  municipalities  served  and  occasionally  from  other 
water  utilities.  The  experience  of  water  companies  throughout  the 
United  States  shows  that  there  is  a  more  general  agitation  on  the 
part  of  the  municipalities  for  the  acquisition  of  such  properties 
than  exists  in  the  case  of  any  other  utility.  From  the  facts  as  pre- 
sented in  McGraw's  Water  Works  Directory  for  1915,  a  standard 
reference  publication,  it  appears  that  in  each  of  the  ten  largest 
cities  of  the  United  States,  the  water  works  are  owned  by  the 
municipality;  that  in  41  out  of  the  50  largest  cities  of  the  United 
States  the  water  works  are  owned  by  the  municipality;  that  of 
4872  cities  and  towns  reported,  3045  or  62y2  per  cent,  own  and 
operate  their  own  water  works  systems.  It  is  a  matter  of  common 
knowledge  that  the  popular  and  political  agitation  for  public 
ownership  almost  constantly  present  in  the  municipalities  where 
the  water  works  are  privately  owned  creates  a  real  hazard  in  the 
investment  and  tends  to  increase  the  rate  of  interest  which  must 
be  paid  by  the  privately  owned  utility  to  secure  the  investment  of 
capital  in  its  property." 

If  facts  are  heeded,  complainant  is  not  only  subject  to  compe- 
tition, but  to  competition  of  the  most  dangerous  type. 

While  we  are  on  this  subject  it  is  appropriate  to  consider  some 
further  points.   Efficiency  of  operation  should  be  accounted  for  in 
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fixing  rates.  If  operating  expenses  have  been  unduly  high,  that 
fact  reduces  net  income  and  the  fair  rate  should  be  lower  than 
under  efficient  operation.  The  evidence  of  this  case  is  that  the 
plant  has  been  well  and  economically  run  and,  in  determining  a 
fair  rate,  this  fact  should  not  be  ignored. 

In  the  next  place,  we  refer  once  again  to  the  properties  claimed 
by  the  city  to  be  out  of  use.  If  this  claim  is  allowed,  it  reduces  the 
rating  base  to  the  extent  of  the  allowance.  That  means  less  in- 
come under  any  given  rate.  In  our  case  the  deduction  claimed 
amounts  to  millions  of  dollars.  If  a  rate  otherwise  fair  is  then 
applied,  no  investor  would  desire  to  participate  in  the  ownership 
or  operation  of  the  properties.  We  say  this  because  we  wish  the 
city's  contention  to  be  entirely  clear.  Property  acquired  and  used 
to  protect  its  water  is  asserted  not  to  be  useful.  It  is  claimed  to 
have  a  future,  but  no  present  use.  Because  it  is  thus  put  in  the 
class  of  non-used  property,  it  is  urged  that  it  cannot  become  a  part 
of  the  rating  base.  When  the  rate  of  return  is  under  discussion 
this  property  is  also  ignored.  We  are  told  that  while  it  is  the 
complainant's  duty  to  acquire  it,  it  may  not  be  compensated  when 
the  duty  is  performed.  That  contention  lacks  the  elements  of  com- 
mon fairness,  and,  unless  we  are  in  error,  fails  to  consider  the  pro- 
tection which  the  Fifth  and  Fourteenth  Amendments  to  the  Fed- 
eral Constitution  were  designed  to  afford. 

The  question  of  going  value  comes  in  at  this  point,  also.  Hazen 
suggested  that  that  element  of  value  might  be  accounted  here  if  it 
was  not  allowed  for  in  the  rating  base.  It  seems  to  us  that  it  is 
an  element  of  value  and  should  logically  be  treated  as  such.  If  it 
is  not  so  treated  it  should  be  added,  by  the  use  of  a  percentage, 
to  the  rate  determined  to  be  otherwise  reasonable. 

Hazen  says: 

(8741)  "Going  value  represents,  in  my  judgment,  an  undoubted 
element  of  value,  and  a  large  element  of  value,  but  it  is  very  diffi- 
cult to  estimate  it  in  any  close  and  satisfactory  way.  The  difficulty 
in  estimating  it  has  been  perhaps  responsible,  more  than  anything 
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else,  for  the  disposition  to  disregard  it,  because  it  cannot  be  ac- 
curately estimated.  But  it  seems  to  me  it  does  exist,  and  it  has  to 
be  recognized.  I  am  disposed  to  think  that  a  fair  way  of  handling 
the  matter  is  to  exclude  the  going  value  from  the  rating  base,  but 
in  connection  therewith  to  use  a  higher  rate  than  would  be  used 
if  it  were  included,  and  so,  to  that  extent,  the  rating  base  is  less 
than  the  full  value  of  the  property." 

Hazen  stated  that  if  this  element  were  to  be  accounted  in  the 
rate  of  return  the  rate  should  be  increased  by  approximately  half 
of  one  per  cent  (8416). 

"We  have  not  discussed  the  testimony  of  witnesses  who  appeared 
on  behalf  of  defendant  because  we  do  not  feel  that  they  made  any 
substantial  contribution  to  the  discussion.  O'Brien  filled  a  subor- 
dinate position  in  the  type  of  bank  in  which  Tourny  has  grown 
to  leadership.  His  testimony  is  clearly  without  value.  Boston  was 
called  to  show  the  dividends  on  stocks  and  bonds  during  the  8-year 
period.  His  testimony  on  the  subject  of  bonds  was  accurate  while 
that  on  the  subject  of  stocks  failed  to  consider  some  of  the  higher 
priced  securities  of  this  class,  and,  therefore,  did  not  give  a  fair 
impression  of  the  average  dividends.  That  method  of  procedure 
seems  to  us  so  obviously  unsound,  however,  that  the  testimony  does 
not  merit  any  detailed  discussion.  In  a  question  of  this  sort  where 
the  considerations  differentiate  complainant  from  every  other 
corporation,  to  take,  without  going  further,  the  average  returns  to 
the  stockholders  of  such  corporations  for  any  purpose,  would  it  is 
submitted  be  unsound  and  unscientific.  As  we  review  Moffitt's 
testimony  in  which  he  concludes  that  the  statement  that  under  the 
circumstances  which  existed  from  1907  to  1915  a  5%  rate  of  return 
would  be  too  low,  we  cannot  but  voice  the  sentiment  of  counsel  on 
the  other  side  when  he  says  "I  do  not  think  we  have  got  anything 
very  definite"  (11156).  And  discussion  on  this  subject  would  be 
incomplete  without  reference  to  Hazen 's  testimony.  After  stating 
that  he  had  not  studied  this  end  of  the  case  particularly  he  says: 


1189 

(Ab.  2468-9;  Tr.  8472)  "In  a  general  way,  the  fair  rate  is 
made  up  of  what  represents  the  interest  on  the  money  that  would 
produce  the  plant,  and  a  profit.  A  profit  is  necessary.  The  busi- 
ness will  not  go  on  without  it.  I  cannot  do  any  better  than  to 
refer  you  to  John  Stuart  Mill's  Political  Economy  for  a  statement 
of  the  necessity  of  a  profit  to  make  any  business  go  continuously. 
Then  there  is  an  element  of  risk  to  be  considered,  which  is  not 
sharply  defined  from  either  the  interest  or  the  profit." 

(8473)  "  *  *  *  the  risk  is  the  possibility  of  something  hap- 
pening to  destroy  the  property  or  reduce  the  profits.  Those  things 
may  happen  or  they  may  not,  but  if  they  do  happen,  and  the  losses 
are  great  enough,  the  company  goes  under,  it  is  bankrupt,  and 
closed  out ;  if,  on  the  other  hand,  the  company  is  successful,  and 
the  troubles  represented  by  the  risks  do  not  materialize,  whatever 
amount  may  have  been  assigned  to  risk  as  the  business  went  on,  ia 
ultimately  carried  into  the  profit,  and  so,  examining  the  history  of 
a  successful  enterprise,  there  is  a  sum  that  has  grown  out  of  the 
operations,  through  a  term  of  years,  which  is  classed  as  profit,  and 
which  in  reality,  in  part,  was  compensation  for  the  risks  that  were 
carried  as  the  work  went  on.  The  risks  in  an  enterprise  of  this 
kind  are  real;  one  of  them  is  the  earthquake  risk.  I  don't  know 
just  what  this  company  lost  as  a  result  of  the  earthquake  and  the 
fire,  but  the  approximate  information  that  I  have  received  is  that 
it  was  in  the  neighborhood  of  $2,000,000.  The  fact  that  this  enter- 
prise lost  such  a  sum,  and  it  is  likely  to  lose  another  such  sum  at 
any  time,  is  an  element  that  is  to  be  considered  in  a  local  rate. 
It  differentiates  the  situation  here  somewhat  from  the  situation  in 
other  cities  where  that  risk  either  does  not  exist,  or  is  not 
recognized. 

"Then  there  are  the  risks  of  adverse  legislation  or  litigation, 
unreasonable  regulation  of  rates;  those  are  real  risks,  and  they 
raise  the  interest  rates,  they  increase  the  cost  of  the  service  to  the 
company.  Those  are  in  addition  to  the  ordinary  risks  that  go  with 
any  business  enterprise,  and  which  are  always  present.  On  the  land 
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the  risk  is  much  less,  because  the  laud  is  stable,  its  value  may  go 
up  or  it  may  go  down ;  at  any  rate,  there  is  much  less  risk. ' ' 
#     #     *     #     # 

(8474-5)  "My  idea  is  that  in  the  natural  course  of  events  with 
an  enterprise  of  this  kind,  the  rate  of  return  has  to  be  greater  than 
the  interest  rate  in  order  to  make  the  business  profitable.  "When 
the  business  is  started,  it  is  started  under  a  contract  which  may 
be  an  implied  contract  only,  not  reduced  to  writing — that  the 
owners  of  the  property  are  going  to  be  permitted  to  get  a  fair 
rate  of  return.  That  fair  rate  of  return  being,  I  should  say,  one 
that  was  sufficient  so  as  to  make  it  certain  that  new  capital  would 
be  available  to  prosecute  the  enterprise  if  it  were  to  be  taken  up 
at  that  time.    That  rate  of  return  is  more  than  the  interest  rate." 

It  is  submitted  that,  viewed  from  any  angle,  a  return  of  less 
than  7  per  cent  during  the  years  in  controversy  would  have  been 
unfair  and  confiscatory. 

REVENUE,   TAXES  AND  OPERATING  EXPENSES. 

Upon  the  subject  of  revenue,  taxes  and  operating  expenses,  the 
following  exhibits  were  filed: 
(A)    Plaintiff's  Exhibit  124,  showing: 

1.  Bonded  indebtedness  of  complainant  on  December  31,  1913. 

2.  Dividends  accrued  from  1902  to  June  30,  1915. 

3.  Amount  of  impounded  money. 

4.  Table  of  revenue  from  water  sales  from  1907  to  1915. 

5.  Detailed  operating  expenses  for  the  fiscal  years  1907-1908 

to  1914-1915,  inclusive,  showing  operating  expenses  as 
they  appear  on  the  company's  books. 

6.^ 

7. 

8. 

9. 
10. 
11. 
12. 
13. 


Recapitulation  of  taxes  for  the  years  1907-1908  to  1914- 
1915,  inclusive. 
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14.  Statement  of  revenue  and  expenditures  for  the  years  1907- 
1908  to  1914-1915,  inclusive,  under  ordinance  rates  and 
under  injunction  rates. 

(B)  Defendants'  Exhibit  125,  dealing  with  the  subject-matter  con- 

sidered in  Plaintiff's  Exhibit  124. 

(C)  Plaintiff's  Exhibit  174,  showing  the  balance-sheets  and  profit 

and  loss  statement  of  complainant  from  1907  to  1914, 
inclusive,  the  summarized  assets  and  liabilities  of  the 
company  at  December  31st  of  the  years  in  litigation,  and 
the  profit  and  loss  accounts  for  the  calendar  years 
covered  by  the  various  suits. 

(D)  Plaintiff's  Exhibit  175,  consisting  of  copies  of  tax  bills  for  the 

fiscal  years  1906-1907  to  1914-1915,  inclusive,  showing 
the  method  of  assessing  franchise,  personal  property, 
meters  and  underground  construction  in  the  City  and 
County  of  San  Francisco. 

(E)  Plaintiff's   Exhibit   176,   being   an   analysis   and   summary   of 

Defendants'  Exhibit  125,  and  showing  the  differences 
between  Defendants'  statement  and  the  actual  financial 
statements  of  the  company  appearing  in  Exhibit  124, 
and  particularly  explaining  and  summarizing  the  de- 
ductions made  by  Defendants  from  the  company's  oper- 
ating expenses. 

(F)  Defendants'  Exhibit   208,   which   accepted  the   statements   of 

revenue  of  complainant  as  originally  filed  in  Exhibit 
124,  and  the  further  figures  originally  filed  by  the  com- 
pany as  follows: 

1.  Water  sales,  including  15%  under  injunction. 

2.  Suburban  water  sales. 

3.  Rents  on  lands  and  crops. 

4.  Cash  discounts. 

5.  Sundry  sales. 

6.  Service  connections. 


1192 

7.  Turn-ons. 

8.  Lake  Merced  silica  mine. 

15.  Bad  debts. 

16.  Service  connections. 

17.  Accrued  taxes   (except  taxes  for  the  fiscal  years  1913-1914 

and  1914-1915,  in  which  the  city  deducts  the  federal  in- 
come tax  on  bond  interest. 

20.  Amount  of  the  15%  excess  over  ordinance  rates.  (It  should 
be  noted  that  the  city  omitted  in  its  exhibit  to  insert 
the  agreed  excess  for  1907-1908  of  $250,000,  which 
was  not,  however,  impounded.) 

22.  Depreciation  and  obsolescence  allowance.  (It  should  be 
noted  that  the  city  included  for  the  year  1907-1908  suit 
$130,000,  which  was  the  amount  charged  for  a  portion 
of  1908  when  the  fund  was  started.  Complainant's  Ex- 
hibit 221,  however,  shows  a  full  year  of  $260,000  for 
1907-1908  in  order  that  the  figures  of  this  year  might  be 
comparable  with  those  of  the  years  which  follow.) 

(G)  Plaintiff's  Exhibit  205.  Metcalf's  financial  returns. 
(H)  Plaintiff's  Exhibit  221.   Corrected  exhibit. 

It  appears  from  these  exhibits  that : 

(1)  Complainant  and  defendants  are  agreed  on  the  amount  of 
gross  revenue  which  accrued  during  each  of  the  eight  years  in  con- 
troversy. 

(2)  Complainant  and  defendants  are  in  accord  as  to  the  taxes 
which  accrued  and  were  paid  during  the  eight-year  period,  with 
the  exception  of  the  income  tax  levied  during  the  last  two  years. 

(3)  The  main  controversy  between  the  parties  is  centered  upon 
the  exclusions  from  operating  expenses  claimed  by  the  city. 
Taxes. 

The  only  taxes  paid  by  the  company  the  allowance  of  which 
the  city  disputes  are  those  of  1913-1914  and  1914-1915  which  the 
company  was  forced  to  pay  in  connection  with  the  payment  of  its 
interest  coupons  under  the  terms  of  its  trust  deed.    Such  a  tax 
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is  essentially  comparable  with  bond  discount.  It  is  an  expense 
which  the  company  lias  to  meet.  It  may  be  either  cared  for  directly 
through  an  allowance  as  an  operating  expense  or  treated  in  the 
manner  suggested  by  Mr.  Metcalf  in  considering  the  rate  of  return. 
The  sums  are  almost  insignificant  in  amount  and  we  simply  sug- 
gest here  that,  in  principle,  they  should  not  be  ignored. 
Operating  Expenses. 

The  details  of  the  deductions  from  operating  expenses  are 
found  in  Defendants'  Exhibit  125  and  are  explained  and  summar- 
ized in  Plaintiff's  Exhibit  176.  Later  concessions  were  made  by 
the  city  in  Defendants'  Exhibit  208  and  by  the  company  in  Plain- 
tiff's Exhibit  221. 

Upon  the  subject  of  excluding  from  operating  expenses  those 
charges  claimed  by  the  city  not  to  be  proper  operating  charges, 
the  city  called  J.  M.  Bailhache,  while  the  complainant  called 
Muhlner  and,  upon  some  questions,  Metcalf.  We  shall  not  discuss 
the  qualifications  of  these  witnesses.  The  spirit  in  which  Bailhache 
approached  the  problems  of  this  case  is  shown  in  the  record;  his 
attitude  was  that  of  the  advocate,  not  that  of  the  unprejudiced 
accountant.  The  facts  on  this  branch  of  the  case  are  clear,  how- 
ever, and  the  questions  presented  are  so  clean  cut  that  your  Honor 
has  but  little  occasion  to  resort  to  the  opinions  of  the  witnesses 
for  either  side.  We  cannot,  however,  let  this  occasion  pass  with- 
out expressing  our  personal  appreciation  for  the  help  which  we 
have  received  in  this  involved  matter  from  the  complainant's  thor- 
oughly equipped  witness,  Muhlner. 
Books  of  Complainant. 

The  fire  of  1906  destroyed  most  of  the  records  and  books  of 
account  of  complainant,  and  it  became  necessary,  thereafter,  to 
restore  its  records.  It  was  thereupon  decided  that  a  more  scien- 
tific system  than  that  previously  employed  should  be  utilized; 
"cash  receipts"  was  discarded  as  an  entry,  and  the  more  modern 
theory  of  accruals  was  substituted  in  the  accounts  of  the  company. 
Expert  advice  was  obtained,  a  new  set  of  books  was  opened,  and 
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a  new  system  of  accounting  was  outlined.  These  accounts  were 
based  upon  the  rules,  practices  and  decisions  of  the  Interstate  Com- 
merce Commission,  and  the  experience  of  accounting  officers  of 
complainant  and  other  corporations  engaged  in  a  similar  business. 
It  was  under  these  rules  that  the  company  was  operating  when 
the  California  Railroad  Commission  assumed  jurisdiction  and 
adopted  the  classifications  of  accounts  under  which  the  water  com- 
panies were  forced  to  operate  after  January  1,  1913.  This  classifi- 
cation was  found  not  to  differ  in  theory  or  principle  from  the  sys- 
tem of  accounting  in  use  by  complainant  prior  to  that  time.  The 
classification,  as  well  as  the  rules  of  the  Interstate  Commerce  Com- 
mission, particularly  stipulates  the  charges  which  shall  be  entered 
to  operating  expenses  and  to  new  construction.  The  rules  are  in 
the  main  very  definite,  but  of  necessity  many  items  are  left  to  the 
discretion  of  the  accounting  officers  of  the  utility,  especially  the 
smaller  items  involving  a  slight  expenditure.  It  will,  for  instance, 
be  recalled  that  Muhlner  referred,  without  contradiction  from 
either  counsel  or  witnesses  on  the  other  side,  to  the  rule  of  the 
commission  authorizing  the  utility  to  enter  as  it  saw  fit  items  of  ex- 
penditure of  a  total  of  less  than  $200.  This  rule  is  of  course  based 
upon  the  dependence  necessarily  placed  by  the  accounting  officers 
upon  reports  from  subordinates  not  familiar  with  accounting  prob- 
lems, upon  the  differences  of  opinions  of  accounting  officers  as  to 
the  classification  of  items,  upon  the  excessive  cost  for  small  piece- 
meal construction,  the  burden  of  charging  short-lived  property  to 
capital,  and  the  great  difficulty  of  drawing  a  definite  line  between 
maintenance,  depreciation  and  betterment.  Under  this  rule,  items 
that  might  be  classed  to  either  or  any  of  these  accounts  may  be 
charged  to  any  one  of  them.  The  reason  for  the  rule  is  apparent: 
(1)  It  saves  the  expense  of  handling  small  accounts;  (2)  it  pre- 
vents a  waste  of  time  in  debating  the  propriety  of  such  charges, 
charges  so  small  in  amount  as  not  to  burden  either  the  mainten- 
ance or  construction  accounts  to  any  considerable  degree;  (3)  and 
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most  important  it  prevents  the  inflation  of  the  construction  and 
capital  account,  against  which  securities  may  be  issued. 

One  of  the  most  difficult  problems  in  connection  with  account- 
ing is  found  in  property  of  very  short  life.  Such  property  may  be 
depreciated  on  any  one  of  numerous  plans,  but  this  means  a  con- 
stant changing  of  the  annual  account  of  depreciation  and  a  con- 
stant readjustment  of  the  depreciation  account,  and  this  costs 
money.  Such  expenditures,  especially  if  they  involve  an  incon- 
siderable sum  of  money,  are  preferably  and  legitimately  charged 
to  maintenance  account,  providing  the  amount  in  any  one  year  does 
not  excessively  burden  that  account.  In  this  way  an  immediate 
amortization  in  the  year  in  which  the  property  is  bought  or  con- 
structed is  provided,  and  the  accounting  cost  is  reduced  to  a  mini- 
mum. In  this  connection  it  is  appropriate  to  refer  your  Honor  to  a 
book  recently  written  by  Mr.  Fred  L.  Holmes.  In  discussing  the 
activities  of  the  Wisconsin  Commission  from  the  accounting  point 
of  view,  Mr.  Holmes  develops  that  the  Wisconsin  Commission  has 
corrected  the  abuses  of  public  service  corporations  in  that  state 
by  refusing  to  allow  such  corporations  to  charge  in  capital  account, 
maintenance,  replacements  or  depreciation  items,  basing  its  rulings 
upon  the  fact  that  this  procedure  prevented  the  padding  or  water- 
ing of  capital  account  by  items  that  did  not  legitimately  belong 
there,  and  against  which  securities  could  not  properly  be  issued. 
Complainant  has  consistently  made  such  charges  to  operation,  and 
they  are  so  accounted  here.  Metcalf  and  Hazen,  in  figuring  depre- 
ciation, assumed  that  they  would  be  so  accounted.  Since  they  may 
not  be  charged  to  construction  and  are  not  covered  by  deprecia- 
tion, they  must  be  paid  for  from  operating  revenue. 

In  point  of  number,  a  very  large  portion  of  the  disputed 
charges  come  within  the  segregations  just  discussed.  Bailhache,  if 
he  knows  anything  about  the  theory  of  accounting,  knows  the  rules 
to  which  Holmes-  refers,  their  general  application  and  reasonable- 
ness. The  procedure  which  Bailhache  followed  could  have  been 
dictated  only  by  a  desire  to  find  every  possible  item  which  could 
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be  deducted  from  operating  expenses  and  thus  result  in  magnifying 
revenue. 

The  Claimed  Exclusion  in  Detail. 

Bailhache  in  his  exhibit  took  exception  to  about  3700  separate 
items,  which  are  all  summarized  in  Plaintiff's  Exhibit  176,  pages  9 
and  10,  the  details  of  that  summary  appearing  on  the  pages  which 
follow.  The  summary  and  classifications  of  deductions  made  from 
operating  expenses  contains  25  classifications,  to  the  discussion  of 
which  we  shall  now  proceed : 

Miscellaneous  or  General. 

At  page  11  of  Plaintiff's  Exhibit  176,  the  detail  of  this  classifi- 
cation appears.  It  consists  of  a  number  of  items  that  were  impos- 
sible of  segregation  into  the  other  divisions  of  the  general  classifi- 
cation on  pages  9  and  10.  The  first  item  appearing  in  1907-1908  is 
for  $10,401.39.  This  amount  consisted  of  a  number  of  corrections 
made  in  the  company's  books  which  the  city  deducted  from  oper- 
ating expenses.  Its  error  in  so  doing  has  been  admitted,  and  the 
amount  has  been  restored  to  operating  expenses  in  Defendants' 
Exhibit  208. 

There  are  numerous  unidentified  items,  vouchers  for  which  were 
missing  from  the  files,  the  total  amount  of  which  is  only  $519  for 
the  eight  years  in  suit.  It  may  be  that  the  burden  of  proof  is 
upon  the  company  to  show  the  actual  expenditure.  We  suggest, 
however,  that  the  accuracy  with  which  the  accounts  have  been 
kept  should  raise  a  presumption  that  the  expenditures  were  in 
fact  made. 

The  next  charge  under  this  heading  is  for  Storrow's  report  on 
Lobos  Creek,  $582.90.  This  property  is  conceded  by  complainant 
not  to  be  in  use.  Since,  however,  the  income  from  such  properties 
is  included  in  the  gross  revenue  of  the  company,  and  since  it  is  the 
testimony  of  the  company's  witnesses,  uncontroverted  by  defend- 
ant, that  the  income  from  the  properties,  designated  by  the  com- 
pany as  not  in  use,  is  the  practical  equivalent  of  operating  ex- 
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penses  and  taxes  thereon,  this  amount  should  be  retained  as  an 
operating  charge  (9086). 

Preliminary  studies  on  construction  work  are  charged  to  capi- 
tal, and  studies  on  other  portions  of  the  company's  plant  on  which 
no  construction  work  was  done  should  be  charged  to  the  respective 
operating  accounts.  It  is  obvious  that  the  company  must  from 
time  to  time  obtain  expert  advice  as  to  the  operation  of  its  prop- 
erties. Where  such  advice  is  followed  by  actual  construction,  pre- 
liminary studies  may  properly  be  charged  to  new  construction, 
where  such  work  is  not  performed,  the  expenditures  are  charge- 
able to  operation.  The  California  Railroad  Commission  provides 
that  such  charges  shall  be  carried  in  suspense  until  the  studies  have 
been  discarded  or  followed  by  actual  work  of  construction.  This 
necessarily  means  that  such  profits,  when  not  later  utilized,  must 
be  paid  for  either  as  an  operating  charge  or  as  a  charge  against 
surplus;  it  necessarily  following  that  if  the  charge  is  to  be  paid 
out  of  surplus  the  rates  must  yield  a  sufficient  income  to  provide  a 
surplus. 

The  next  items,  three  in  number,  are  for  maps  and  reports  made 
by  Mr.  Schussler  and  other  similar  charges  representing  the  cost 
to  the  company  of  the  restoration  of  records  lost  in  the  fire, 
$231.50,  $623  and  $447.50.  It  is  apparent  that  such  information  as 
Mr.  Schussler  had,  it  was  extremely  desirable  that  the  company 
should  obtain  in  permanent  form,  and  the  expense  is  clearly  a 
proper  operating  charge.  The  city  claims  that  the  amount  should 
be  excluded,  because  reference  is  made  in  the  report  to  the  pro- 
posed Tuolumne  supply.  That  report  contained  a  profile  showing 
the  levels  of  the  Tuolumne  system  as  compared  with  the  Spring 
Valley  system.  The  report  itself,  we  may  fairly  say,  was  devoted 
almost  in  its  entirety  to  an  historical  discussion  of  complainant's 
properties  (9087). 

The  next  item  is  $250,  expended  in  the  purchase  of  a  set  of 
municipal  records  for  the  company's  library  to  replace  those  de- 
stroyed by  the  fire.     Both  the  Interstate   Commerce   Commission 
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and  the  Railroad  Commission's  rules  provide  that  such  purchases 
shall  be  charged  to  operating  expenses,  and  this  item  should  be 
retained  in  that  account  (9088). 

The  next  charge  is  for  the  purchase  of  maps  and  mounting  the 
same,  $29.75.  It  is  necessary  for  the  company  from  time  to  time 
to  tabulate  information  for  its  current  records,  to  prepare  maps 
and  diagrams  of  its  properties  and  structures  and  to  mount  them. 
Neither  these  maps  nor  the  books  or  records  of  the  company  were 
included  by  Hazen  in  his  inventory,  and  they  are  in  the  same 
category  as  the  books  referred  to  in  the  preceding  item   (9091). 

Pleasanton  property,  $83.00.  This  is  a  charge  for  cleaning 
up  property  and  grubbing  out  trees,  the  work  order  reading  "to 
improve  the  appearance  and  make  lands  more  suitable  for  agri- 
cultural purposes."  Work  of  this  character  is  constantly  being 
done  (9096)  and  is  much  more  safely  accounted  as  an  operating 
charge. 

Painting  chart,  $100  (9097).  This  was  for  water  sales  depart- 
ment, a  small  item  of  an  operating  character. 

Theft  and  shortage,  $106.69.  These  are  proper  charges  to 
operating  expenses,  as  they  represent  hazards  in  the  business  that 
must  be  taken  care  of,  provided  reasonable  precautions  are  taken 
against  such  losses.  They  are  proper  charges  against  the  operat- 
ing costs  of  the  business   (9098). 

W.  C.  Hayes,  architectural  services,  $150.00.  This  is  within 
the  same  category  as  the  Storrow  report  (9099). 

Relief  maps,  $250,  has  already  been  covered  in  our  earlier 
discussion. 

Warning  signs,  $64.79  and  $174.42,  shows  the  character  of 
expense    (9099). 

Hay  and  grain  at  Lake  Merced,  $42.85.  This  consisted  of  feed 
for  the  use  of  the  keeper's  horses  at  Lake  Merced  and  was  in 
no  way  connected  with  construction  work.  These  items  were 
necessarily  chargeable  to  the  operating  department  of  the  com- 
pany   (9100,  9105). 
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Horses  and  cow,  $839.00  and  $60.00,  the  next  items,  come 
under  the  same  category  as  the  automobile  account,  item  21, 
which  will  be  discussed  later,  and  should  be  properly  charged 
to   operation    (9100). 

Disputed  cement  account.  $132.50  and  $141.62.  The  account 
here  considered  covered  two  bills  for  cement  deliveries,  over 
which  a  controversy  with  the  sellers  took  place,  and  rather  than 
become  involved  in  Litigation  the  bills  were  paid.  Charges  of 
this  kind  occur  from  time  to  time,  and  where  such  a  commodity 
has  been  used  through  the  warehouse  account,  it  is  proper  to  charge 
the  same  to  operating  costs    (9101). 

Lobos  Creek  expense,  $100.  Covered  by  earlier  discussion 
(9100). 

Computing  weir  measurement,  J.  N.   LeConte,  $600  and  $200. 

These  expenditures  were  admitted  by  the  city  to  be  proper 
operating  charges,  and  were  restored  in  Defendants'  Exhibit 
208  (9102). 

Transit,  $184.  This  is  an  engineering  tool,  and  as  such 
should  be  cared  for  out  of  operating  expenses,  rather  than 
through  the  capital  account,  and  amortized  over  a  period  of  years. 
It  comes  within  the  same  class  of  tools  in  the  operating  depart- 
ments, which  are  later  discussed   (9102). 

Engineers'  salaries,  duplicate  deductions,  $1635.85,  are  consid- 
ered later   (9103,   9285). 

Two  small  items  follow  this,  then  the  San  Andreas  pipe  line 
study  which  our  earlier  discussion  covers  (9107-13)  ;  then  Mulhol- 
land,  fees  $100,  which  are  restored  to  operation  by  the  city.  The 
next  two  items,  one  for  further  reports  $150.63  and  $368,  and  the 
second  for  directors'  fees  of  Suburban  Company  $50,  are  both 
discussed  at  page  9119. 

Iron  plates,  storage  and  transportation,  $4538.22  (9122).  These 
charges  represent  the  cost  to  the  company  of  re-transporting  and 
re-storing  certain  riveted  plates  bought  many  years  ago  for  fabri- 
cation into  pipe  for  pipe  line  construction.     They  were  not  used, 
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owing  to  the  fire  of  1906,  and  their  care  has  required  this 
payment.  Expenses  of  this  character  are  proper  charges  to 
operating  expenses  (9121).  Were  such  charges  to  be  added  to 
the  cost  of  the  plates,  an  important  inflation  of  the  value  of  these 
plates  would  result.  When  they  were  actually  utilized  that  value 
would  be  lost  on  the  reproduction  cost  theory,  and  the  company 
would  be  loser  to  the  extent  of  this  payment.  Such  charges  should 
be    amortized    at    once. 

Water  supply  records  of  other  cities,  $123,  is  plainly  an 
operating   charge    (9122). 

(1)  General  Salaries.  In  the  uniform  classification  accounts 
for  water  corporations,  prescribed  by  the  Railroad  Commission 
of  this  state,  effective  January  1.  1913.  is  "General  Expenses, 
E-33,  Salaries  of  General  Officers,"  and  "E-34,  Salaries  of  General 
Office  Clerks."  Then  follows  the  definition  and  direction  of  this 
rule:  "Charge  to  this  account  the  salaries  of  general  officers, 
including  the  president,  vice-president,  general  manager,  secretary, 
treasurer,  controller,  auditor  and  all  other  officers  whose  juris- 
diction extends  over  the  entire  business  and  whose  services  are 
not  chargeable  to  any  particular  department ;  also  salaries  of  all 
clerks  and  assistants  connected  with  the  general  office.  *  *  *  * 
Where  general  office  clerks  also  perform  services  for  other  depart- 
ments, their  salaries  will  be  apportioned  accordingly  and  charged 
to  the  respective  departmental  account  in  accordance  with  service 
performed." 

Under  the  letter  as  well  as  the  spirit  of  this  definite  rule,  the 
company  has,  since  January  1,  1907,  charged  to  operating  expenses 
the  salaries  of  such  general  officers  and  general  office  clerks  as 
come  under  this  heading. 

Bailhache,  although  stating  that  he  knew  nothing  as  to  the 
proportion  of  time  spent  by  general  officers  of  complainant  in 
construction  work,  nevertheless  apportioned  to  new  construction 
44.7185  per  cent  of  the  general  salaries  paid  by  complainant. 
The  justification  for  this  course  is  said  to  be  the   fact  that  the 
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company  has  spent  Large  sums  of  money  for  construction  work 
and  he  arrives  at  the  percentage  by  taking  the  total  operating 
expenses  as  found  by  him,  the  total  construction  charges,  adding 
the  two  together,  and  reckoning  a  percentage  of  the  two  sums  on 
the  latter  basis.  Now  what  are  the  facts?  Bailhache  says:  (Ab. 
2687,  Tr.  9159) 

"I  have  no  knowledge  as  to  the  proportion  of  their  time 
that  they  so  spent,  but  I  observed  the  business  that  took  place 
between  the  different  officers  as  far  as  I  could  from  the  outside, 
and  I  assumed  that  there  was  very  little  of  the  ordinary  detail 
of  the  business  transacted  by  them,  except  in  the  way  of  reports 
and  things  of  that  sort." 

This,   then,    is   the   basis   for   the    deduction   claimed. 

Bailhache   further   says:    (Ab.   2183;   Tr.    9145) 

"There  were  deductions  of  about  that  amount  in  other  cor- 
porations I  have  looked  into  in  the  city  here,  for  instance, — the 
Pacific  Gas  &  Electric  Company,  wherein  the  auditing  depart- 
ment  deducts   10%." 

With  regard  to  the  salary  of  the  chief  engineer  and  the  con- 
sulting engineer,  Mr.   Schussler,  Mr.   Searls  says    (9145)  : 

"A  deduction  of  90%  from  salary  paid  the  above  was  made; 
this  being  based  upon  the  fact  that  practically  all  of  such 
officials'   time   is   occupied   in  new   work." 

Counsel  further  says    (9146)  : 

"The  percentage  represents  Mr.  Bailhache 's  own  views,  and 
based,  he  states,  in  part  on  his  observation  of  the  accounts  of 
the  Pacific  Gas  &  Electric  Co.,  and  partly  on  what  seemed  reason- 
able in  view  of  the  amount  of  expenses  on  construction  and 
on  operation." 

In  other  words,  the  course  adopted  by  the  city  involves  the 
deduction  of  44%  of  the  general  salaries  paid  by  the  company, 
with  the  exception  of  10%  applied  against  the  charges  of  the 
auditor's   office   and   90%    against   Mr.,  Schussler. 

We   shall  now  turn  to  Eastman's  statement   as   to  the   actual 
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situation.     We  quote  it  in  full:   (Ab.  2732-3;  Tr.  9334-7) 

"The  general  policy  of  the  company  has  been,  in  cases  of 
new  construction,  to  charge  the  actual  time  of  any  employees  of 
any  of  the  departments,  to  the  new  construction.  That  is,  such 
time  as  they  actually  put  in  in  directing  or  participating  in  the 
work.  The  general  officials'  salaries,  so  far  as  new  construction 
is  concerned,  have  not  been  pro-rated  to  the  new  construction 
account,  because  their  connection  with  the  new  construction  is 
incidental.  The  officials  are  in  touch  with  the  work,  but  the 
task  of  carrying  it  out  is  delegated  to  the  department  heads, 
and  special  employees,  and  their  full  salary  is  either  charged  to 
the  work,  or  such  pro-ration  of  it  as  they  actually  put  in  on  the 
work.  For  instance,  the  engineer  would  devote  one-third  of  his 
time,  as  nearly  as  he  could  tell,  to  any  particular  new  con- 
struction job.  Then  at  the  end  of  the  month,  as  the  work  pro- 
gressed, one-third  of  his  salary  would  be  applied  to  that.  The 
same  would  apply  to  draughtsmen,  or  any  other  regular  employees 
on  the  salary  list  who  did  actual  work  in  connection  with  the 
new    construction. 

"That  includes  the  chief  engineer.  Our  purpose  there  is 
to  charge  all  of  his  time  in  a  direct  ratio  as  to  the  percentage 
of  it  that  he  puts  in  on  the  work.  That  is  done  each  month, 
when  he  can  pretty  well  judge  as  to  the  proper  fractional  portion 
of  his  time  devoted  to  it.  One  difficulty  there  is  in  avoiding 
any  tendency  toward  charging  to  capitalization  any  item  which 
should  not  go  into  it.  Our  policy  is  to  charge  any  doubtful  items 
to  operation  rather  than  to  capital. 

"In  the  case  of  land  acquisitions,  which  in  some  years  is 
a  very  substantial  amount,  the  policy  of  acquiring  the  land 
was  generally  formulated  by  the  executive  committee,  and  the 
president  of  the  company,  and  the  task  of  acquiring  the  land 
was  delegated  to  real  estate  experts  who  may  have  devoted  all 
their  time  to  it;  in  any  event,  the  basis  has  generally  been  to  pay 
5%  commission  to  real  estate  men  for  acquiring  lands.     Sometimes 
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those  percentages  are  divided  among  from  one  to  three  or  four 
men,  and  those  men  devote  a  great  deal  of  time  to  it.  The 
officials,  in  view  of  that  method  of  acquiring  lands,  do  not  have 
to  devote  much  of  their  time  to  it.  In  the  year  1911-12  the 
real  estate  acquisitions  were  $2,078,825.  The  labor  of  acquiring 
that  land  was  delegated  to  four  real  estate  men,  and  a  commission 
of  5%  was  divided  up  amongst  them.  I  think  there  was  only  one 
official  of  the  company  who  devoted  any  of  his  time  to  that,  and 
that  was  myself,  and  whatever  time  I  may  have  devoted  to  it  was 
largely  at  night.  That  is,  it  did  not,  in  any  way,  interfere  with 
my  operating  duties,  and  it  would  not  seem  to  me  fair  that  I 
should  pro-rate  any  of  my  time  to  it  so  far  as  a  charge  is  con- 
cerned. That  is  generally  true  of  other  real  estate  acquisitions. 
That  is,  the  officials  of  the  company  have  not  had  to  devote  such 
a  part  of  their  time  to  it  as  would  seem  to  warrant  a  charge 
to  it  as  a  capital  charge. 

"The  proportion  of  my  time,  and  the  president's  time,  which 
is  given  to  new  construction  during  the  period  of  these  cases, 
would,  by  my  guess,  be  under  10%. 

He  further  says:    (Ab.  2742;  Tr.  9367) 

"I  am  sure  that  there  have  been  no  cases  where  any  officials' 
salaries  have  been  increased  on  account  of  new  construction  work, 
except  the  head  of  the  engineering  department.  The  construction 
during  that  time  has  ranged  from  something  over  $100,000  to 
something  over  $2,000,000,  and  in  that  is  included  acquisition  of 
lands." 

Mr.  Schussler  became  consulting  engineer  of  the  Spring  Valley 
Water  Company  in  April,  1909.  Since  that  time  Mr.  Schussler's 
attention  has  been  directed  both  to  the  operating  and  construction 
problems  of  the  company.  His  work  on  new  construction  has 
comprised  not  more  than  25%  of  his  work,  and  the  proportion 
of  his  salary  apportioned  to  new  construction  should  not  exceed 
that  amount.  The  chief  engineers  appointed  since  Mr.  Schussler 
became  consulting  engineer  have  spent  their  time  largely  on  new 
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construction  work,  and  such  a  segregation  of  their  salaries  has 
been  made  into  the  proper  operation  and  construction  accounts, 
according  to  the  amount  of  time  so  spent.  We  quote  from  the 
testimony:    (11217) 

"Mr.  Schussler's  relationship  as  consulting  engineer  was 
established  in  1908  and  after  that  time  he  devoted  his  services 
to  the  company  in  a  consulting  capacity,  both  with  respect  to  the 
operation  of  the  company  and  in  connection  with  the  new  construc- 
tion. He  has  been  consulted  by  the  officers  of  the  company  as 
well  as  the  heads  of  departments  from  time  to  time.  Owing  to 
his  long  familiarity  with  the  system  his  advice  has  been  invaluable 
and  has  been  sought  by  practically  all  those  in  connection  with 
the  operation  of  the  company. 

"THE  MASTER:  Q.  What  was  the  date  you  gave,  Mr. 
Eastman  ? 

"A.  His  relationship  as  consulting  engineer  was  brought 
about  in  November,  1908. 

"Q.     Prior  to  that  time  he  was  chief  engineer? 

"A.  Prior  to  that  time  he  was  chief  engineer.  I  came  with 
the  company  in  August,  1908.  He  was  in  Europe  at  that  time; 
this  arrangement  was  effected  on  his  return,  in  November,  1908. 

| '  MR.  GREENE :  Did  you  state,  Mr.  Eastman,  what  treatment 
was  given  after  the  change  in  his  designation  was  made? 

"A.     As  to  compensation? 

"Q.     Yes. 

"A.  His  compensation  under  the  arrangement  as  consulting 
engineer  was  fixed  at  the  amount  of  $1000  a  month  and  it  has 
been  at  the  same  rate  during  the  period  of  these  rate   cases. 

"THE  MASTER:  Was  that  a  different  compensation  from 
that  previously  enjoyed — I  mean  during  the  period  that  we  are 
concerned  with? 

"A.  Prior  to  that  time  I  believe  his  compensation  was  at  the 
rate  of  $25,000  a  year. 

' '  MR,  GREENE :     Q.     Have  you  any  notion  yourself,  Mr.  East- 
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man,  as  to  what  a  fair  apportionment  of  Mr.  Schussler's  salary 
during  the  latter  period  would  be  as  between  construction  and 
operation  ? 

"MR.  SEARLS:  Do  I  understand  the  witness  is  testifying  to 
what   apportionment   was  made? 

"ME.  GREENE:  No,  the  one  that  he  thinks  would  be  in 
Eact  made. 

"THE  MASTER:  Q.  In  fact,  it  was  all  charged  to  operation, 
wasn't   it? 

"A.  I  believe  it  was  all  charged  to  operation.  To  make  any 
segregation  would  be  very  difficult  in  a  manner  of  that  sort 
because  it  is  a  relative  matter;  the  matters  on  which  he  might  be 
consulted  would  vary  very  greatly  in  importance.  I  testified  here 
some  time  ago  that  the  general  officers'  salaries  would  not  exceed 
10  per  cent  as  chargeable  to  new  construction,  the  rest  to  operation. 
It  would  be  my  judgment  in  Mr.  Schussler's  case,  that  that 
percentage  so  far  as  he  is  concerned,  would  be  very  substantially 
increased;  I  should  say  up  to  25%  his  time  could  properly  be 
chargeable  to  new  construction." 

The  only  large  capital  expenditures  made  by  the  company 
during  the  eight-year  period  were  on  account  of  real  estate  pur- 
chased at  Pleasanton  and  Calaveras.  There  has  been  no  construc- 
tion work  of  any  moment  in  the  sense  of  structural  improvements 
during  this  period.  The  fact  is,  then,  that  the  general  officers 
of  the  company  as  they  existed  from  1907  to  1915,  would  have 
been  in  office  and  would  have  been  paid  regardless  of  the  small 
amount  of  construction  work,  or  rather  of  land  acquisition,  which 
took  place  during  those  eight  years.  Their  salaries  should  prop- 
erly be   accounted   in  their  entirety  to   operation. 

Let  us,  however,  examine  the  basis  upon  which  Bailhache 
makes  his  apportionment.  The  city  has  assumed  that  only  two 
classifications  of  expenditures  may  be  taken  into  account  in  that 
apportionment,  namely,  construction  charges  and  the  expenses  of 
operation,  which  happened  to  meet  Bailhache 's  approval.    We  have 
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it  from  this  witness's  own  lips,  however,  that  the  time  of  general 
officers  and  assistants  is  devoted  to  all  of  the  financial  affairs  of 
the  company.  If  this  is  so,  why  were  expenditures  for  taxes  not 
considered  in  reaching  a  percentage?  Why  was  depreciation 
ignored,  why  were  interest  payments  disregarded,  and  rehabilita- 
tion brushed  aside?  Why  were  not  the  problems  of  financing  the 
company  considered?  We  can  see  no  possible  explanation  or 
justification  for  the  method  followed  except  that  it  was  the 
witness's  desire  to  throw  as  many  of  the  charges  as  possible  out  of 
operation. 

If  construction  work — and  when  we  say  construction  we  mean 
work  which  would  have  required  the  attention  of  the  administra- 
tive officers  for  substantial  periods — had  been  required  to  such 
an  extent  as  to  affect  the  personnel  of  the  departments  which  the 
company  would  normally  employ  for  operating  purposes,  a  distri- 
bution of  the  total  expense  of  those  departments  should  properly 
be  made.  That  includes  general  officers  as  well  as  other  depart- 
ments. In  view,  however,  of  the  fact  that  the  general  administra- 
tive officers  of  the  company  devoted  little  time  to  work  of 
permanent  improvements,  that  where  such  work  was  undertaken, 
as  for  instance  the  purchase  of  the  Pleasanton  lands,  special  men 
were  employed  for  that  purpose  and  the  salary  of  such  employees 
was  charged  directly  to  construction,  we  can  see  no  possible  basis 
for  making  any  apportionment  whatever.  We  cannot  resist, 
however,  calling  the  court's  attention  to  the  interesting  sugges- 
tion of  counsel,  that  these  claimed  deductions  are  properly 
chargeable  to  permanent  improvements.  Practically  all  of  the 
permanent  improvements  made  during  this  period  consisted  of 
real  estate  purchases.  Counsel  has  already  urged,  and  he  will 
doubtless  do  so  again,  that  under  the  rule  announced  in  the  Minne- 
sota Rate  Cases,  we  are  only  entitled  to  the  value  of  the  property 
purchased.  That  property,  it  so  happens,  was  purchased  in  1911. 
If  it  was  worth  what  it  cost  in  1911,  is  he  now  willing  to 
concede  that  we  are  entitled  to  add  to  its  cost,  as  an  element  of 
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value,  the  proportion  of  overhead  charges  which,  under  this  head- 
ing, he  asks  us  to  exclude?  This  is  clearly  one  of  the  instances 
which  has  cropped  out  again  and  again,  where  we  are  asked  to 
take  an  actual  expenditure  out  of  one  account  and  denied  the 
privilege    of    restoring   it    in    another. 

At  one  place  in  the  testimony  (9146)  it  was  suggested  by 
Bailhache,  and  the  suggestion  was  taken  up  by  counsel,  that  the 
Pacific  Gas  and  Electric  Company  apportioned  its  salaries  to 
new  construction  and  to  operation,  and  we  gather  that  the  appor- 
tionment made  by  counsel  for  the  city  in  this  case  was  supposed 
to  be  upon  substantially  the  same  lines  as  that  made  by  the 
Pacific  Gas  and  Electric  Company.  It  has  since  developed,  how- 
ever, on  our  investigation,  that  whereas  Bailhache  reaches  the 
conclusion  that  over  44%  of  complainant's  general  salaries  should 
be  charged  to  construction,  the  Pacific  Gas  and  Electric  Company 
actually  charges  5%  to  that  account.  If  that  is  the  percentage 
properly  chargeable  by  the  Gas  Company,  with  its  continued 
enlargements  and  new  construction,  we  are  entirely  willing  to 
leave  to  your  Honor  what,  if  any,  of  complainant's  general  salaries 
should  be  charged  to  a  similar  account. 

It  was  at  this  point  in  the  trial  that  counsel  announced  that 
he  would  contend  for  the  doctrine  that  an  allowance  of  general 
salaries  in  operation  was  inconsistent  with  an  allowance  of  over- 
head under  reproduction  cost.  We  shall  ask  counsel  to  develop 
that  argument  before  we  reply  to  it,  suggesting  only  as  we  pass 
that  it  may  well  be  within  the  possibilities  that  an  organization 
such  as  that  of  complainant,  which  has  during  the  period,  spent 
practically  nothing  upon  new  construction  in  the  sense  of  struc- 
tural improvements,  and  whose  improvement  accounts  reflect  land 
purchases  alone,  might  perhaps  not  be  equipped  to  undertake  the 
work  of  building  complainant's  plant  anew. 

(2)  Furniture,  $13,082.52,  (3)  Office  Appliances,  $14,322.59 
(9165.)  Office  furniture  and  office  appliances  may  be  accounted  for 
in  a  variety  of  ways,  the  procedure  followed  depending  largely  upon 
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the  size  of  the  corporation  and  the  extent  of  the  purchases.  The 
expenditures  rejected  by  Bailhache  under  these  two  headings  are 
comparatively  small  in  amount,  averaging  approximately  $3000 
a  year.  The  furniture  and  appliances  considered  were  practically, 
in  their  entirety,  renewals.  Prior  to  the  fire  of  1906  the  com- 
pany's office  was  equipped  with  the  customary  furniture  and 
appliances.  These  were,  of  necessity,  replaced  after  the  fire  and 
such  replacements  are  not  included  in  these  accounts.  Since  those 
purchases,  it  has  become  necessary,  from  time  to  time,  to  replace 
the  worn  out  and  discarded  furniture  and  appliances.  If  these 
charges  were  made  to  capital,  the  result  would  be  a  duplicate 
valuation  upon  the  company's  books.  Equipment  of  this  character 
has  a  comparatively  short  life,  and  it  is  the  general  accounting 
practice  to  write  off  and  amortize  it  at  the  time  of  purchase, 
although  some  accountants  distribute  the  amortization  over  two 
or  three  years.  The  Interstate  Commerce  Commission,  evidently 
appreciating  the  difficulty  in  keeping  a  depreciation  account  to 
cover  these  items,  provides  that  they  may  be  written  off  to  operat- 
ing expenses  at  the  time  of  purchase  (p.  73,  Rule  358,  p.  103, 
Rule  458,  p.  101,  Rule  453,  etc.,  on  the  classification  of  operating 
revenues  and  operating  expenses,  Interstate  Commerce  Commis- 
sion, effective  July  1,  1914).  Of  course  from  the  accounting  point 
of  view,  the  most  conservative  and  economical  method  of 
handling  such  items  is  to  charge  off  their  entire  value  at  the 
date  of  purchase.  Ellis,  called  for  the  city,  admitted  (9168)  that 
this  was  short-lived  property  and  that  if  the  depreciation  reserve 
did  not  provide  for  such  items  as  furniture  and  fixtures,  tools  and 
office  appliances,  they  should  be  charged  to  operating  expenses 
at  the  time  of  purchase;  also  stating  that  the  company  cannot 
recover  this  amount  twice,  but  that  it  must  have  it  once.  If  the 
interpretation  which  the  city  puts  upon  these  items  were  to  be 
followed,  the  company  would  not  be  reimbursed  at  all,  for  the 
depreciation  allowance  is  not  aimed  to  cover  these  expenses. 
Counsel  for  the  city  in  the  course  of  this  discussion  referred  to 
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a  rule  by  which  office  furniture  should  be  charged  to  construction. 
This  rule  obviously  applies  only  to  the  acquisition  of  new  office 
furniture  where  such  was  not  previously  owned  by  the  utility. 
That  is  not  this  case,  and  the  principle  has  no  application  to  our 
problem.  The  charges  should  not  be  taken  from  the  operating 
accounts.     On  this  subject   Metcalf  says: 

(Ab.  2688;  Tr.  9165)  "So  far  as  my  experience  goes  with 
corporations  of  this  sort,  there  are  certain  kinds  of  expenses,  such 
as  office  equipment,  typewriters,  which  wear  out  in  the  course  of 
two  or  three  years,  and  small  office  equipment,  which  is  con- 
sidered an  operating  expense.  In  the  same  category  we  find 
small  tools  which  have  a  short  life,  and  are  then  thrown  out.  It 
is  more  customary,  I  believe,  to  charge  those  as  an  operating 
expense,  and  renew  them  as  the  need  arises  as  an  operating 
expense,  without  charging  them  into  capital  account.  In  this 
particular  case  we  have  made  no  allowance,  and  so  far  as  I  know, 
none  of  the  witnesses  have  made  an  allowance  for  taking  care 
of  depreciation  of  these  small  items.  If  we  do  not  take  care 
of  them  through  the  agency  of  the  depreciation  account,  they 
must  be  taken  care  of  as  straight  operating  expenses,  as  a  renewal. 
That  has  been  the  policy,  as  a  matter  of  fact,  of  this  particular 
company  for  years  gone  by.  Under  those  circumstances  you  will 
have,  from  time  to  time,  as  the  property  has  to  be  renewed,  the 
same  item,  that  is,  a  typewriter  or  a  desk,  appearing  in  the 
operating  expenses  of  the  company.  The  same  is  true  of  the  next 
item  of  office  appliances." 

(4)     Engineering  Equipment,   $2774.41. 

THE  MASTEK:  When  you  give  the  figure  like  that,  Mr. 
Greene,  does  that  refer  to  the  whole  period? 

MR.  GREENE :  Yes,  your  Honor.  I  thought  that  was  the 
easiest  way  to  handle  it.  Whatever  disposition  is  made  of  that 
total  figure  will  simply  be  reflected  in  the  different  years. 

THE  MASTER:     Very  well. 

MR.  GREENE:     This    classification    represents    the    replacing 
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of  old,  and  the  repairs  to  other  engineering  tools  and  office  appli- 
ances for  use  in  the  engineering  department  of  the  company.  The 
amounts  are  small,  averaging  for  the  eight  years  approximately 
$300  per  annum,  and  the  principles  discussed  under  the  preceding 
heading  apply  with  equal  force  here    (9168). 

(5)  Hydrographic  Work,  $7951.75  (9168,  9170,  9337-8).  Hydro- 
graphic  work  represents  the  collecting,  computing  and  preparation 
of  records  of  runoff,  stream  flow,  rainfall  and  such  other  infor- 
mation as  may  be  useful  in  the  company's  business.  The  work 
covered  by  these  items  was  done  to  supplement  the  company's 
records,  to  meet  litigation,  provide  a  foundation  upon  which  unset- 
tled controversies  might  be  determined,  especially  between  the 
company  and  the  owners  of  property  contiguous  to  that  used  by 
the  company  in  its  operations,  and  to  provide  information  requested 
by  the  Army  Board  of  Engineers  appointed  by  the  Secretary  of  the 
Interior.  More  work  was  done  during  the  two  years  in  question 
(1911-12  and  1912-13)  than  would  ordinarily  have  been  done,  a  fact 
attributable  in  part  to  the  request  made  by  the  Army  Board  of 
Engineers,  and  in  part  to  the  advice  and  request  of  John  R. 
Freeman,  a  representative  of  the  city,  whose  communications 
with  Eastman  are  set  forth  in  the  record.  We  quote  from  East- 
man's testimony  upon  this  subject  as  follows: 

(Ab.  2733-4;  Tr.  9337-8)  "There  were  several  factors  that 
actuated  the  company  in  taking  up  hydrographic  work.  First  was 
the  desire  to  obtain  as  much  actual  measured  information  as 
possible  upon  the  stream  flow  that  made  up  the  present  water 
supply,  as  well  as  the  future  developments;  secondly,  to  have  that 
information  in  order  to  meet  litigation,  and  the  unsettled  conditions 
between  the  company  and  the  city,  and  between  the  company  and 
contiguous  communities ;  third,  to  make  a  showing  before  the 
Secretary  of  the  Interior  at  that  time  with  reference  to  the 
present  development  of  the  resources  of  the  company,  as  well 
as  the  possibility  for  future  development.  In  that  connection 
we  were  asked  by  the  Army  Board  of  Engineers,  appointed  by  the 


1211 

Secretary  of  the  Interior,  to  furnish  them  with  all  the  available 
information  on  the  present  and  future  supply  of  the  properties  of 
the  Water  Company.  We  undertook  at  that  time  to  do  a  consid- 
erable amount  of  hydrographic  work,  and  felt  we  were  warranted 
in  doing  it,  not  only  for  the  reason  that  we  were  requested  by 
the  Army  Board  of  Engineers  to  do  it,  but  also  for  the  other 
reasons   I   have   given. 

"The  principal  expenses  for  that  year  were  for  the  installation  of 
gaging  stations,  and  the  time  of  employees  in  making  the  investi- 
gations incidental  to  getting  that  information.  The  work  since 
that  time  has  been  carried  forward  each  year.  At  about  the  time 
that  work  was  started,  Mr.  Freeman,  who  was  advising  the  city, 
also  advised  the  company  as  to  the  expediency  of  the  policy  of 
spending  money  in  order  to  determine  with  accuracy  the  depend- 
able yield  of  the  company." 

•     •     #     •     # 

(Ab.  2734;  Tr.  9340)  "It  is  rather  difficult  to  say  whether 
there  was  any  of  this  work  that  would  not  have  been  done  had 
there  not  been  the  controversy  that  there  was  at  Washington. 
More  work  was  done  at  that  particular  time,  due  to  the  then 
presence  of  the  controversy  at  Washington,  than  would  have  been 
done.  I  think  all  of  the  work  would  have  been  done  subse- 
quently. I  feel  now  that  the  work  having  been  done  at  that 
time,  it  has  been  to  the  advantage  of  both  the  city  and  the 
company,  because  a  good  deal  of  time  and  consideration  were 
given  to  bringing  about  conclusions  on  each  source  of  supply  from 
the  data  gathered  at  that  time.  It  afforded  a  basis,  and  since  that 
time  the  work  has  been  carried  forward,  and  corrected  from  time 
to  time,  and  I  think  we  are  further  ahead  today  than  we  would 
have  been  had  we  not  done  the  work  then.  The  data  which  I  am 
referring  to  amounts  to  a  charge  of  $5,398,  all  of  which  was  for 
the  salaries  of  employees,  and  the  incidental  expenses  in  con- 
nection with   gathering  that   hydrographic   data." 

Eastman,  in  stating  the  figures  in  the  last  paragraph,   refers 
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to  the  expenditures  for  one  year  only,  and  does  not  state  the 
total  figures  to  which  the  city  objects,  and  which  are  the  figures 
I  stated  in  the  opening  of  this  particular  discussion. 

We  also  quote  from  the  examination  of  Bailhache  as  fol- 
lows :   (9169) 

"THE  MASTER:  There  is  this  to  be  noted  in  a  matter  like 
that :  Even  if  it  should  be  assumed  that  the  contest  with  respect 
to  the  Hetch  Hetchy  matter  should  invalidate  any  of  these  charges 
to  operation  on  that,  nevertheless  if  this  work  was  of  a  permanent 
value  in  the  utility  it  might  be  allowed  even  though  that  were 
the   occasion  of  it.     I  can  conceive  that  it  is  necessary  for  this 

company  to  know  about  the  hydrography." 

#     #     #     #     # 

"MR.  SEARLS:  I  agree  with  your  Honor  so  far  as  the 
ordinary  hydrographic  work  is  concerned;  I  think  that  ought  to 
be  allowed.  It  is  very  proper  for  the  company  and  advantageous 
to  the  city  to  have  that  data  available.  I  will  ask  Mr.  Bailhache 
about  this.     Wasn't  it  your  understanding — 

"MR.  GREENE:  Don't  ask  him  about  his  understanding;  ask 
him  what  the  fact  is,  Mr.  Searls. 

"MR.  SEARLS:  What  was  your  purpose  in  excluding  these 
items  ? 

"MR.  BAILHACHE:  My  understanding  is  that  it  went  into 
the  book  on  water  supply  and  that  it  was  used  for  that  purpose — 
the  water  supply  of  San  Francisco. 

' '  MR.  MUHLNER :  You  mean  the  report  to  the  secretary,  Mr. 
Bailhache  ? 

"MR.  BAILHACHE:     Yes. 

"MR.  MUHLNER:  That  was  in  1911-12;  this  information  was 
in  the  year  prior  to  that  time." 

In  view  of  these  facts  it  is  submitted  that  the  charges  were 
properly   accounted. 

(6)  Surveys,  Correcting  Boundary  Lines,  Reports  on  Titles, 
and  Restoration  of  Titles,  $9,927.23    (9171).     Those  expenditures 
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became  necessary  after  the  fire  of  1906,  and  were  incurred  mainly 
in  the  institution  and  prosecution  of  McEnerney  suits  in  the  city 
and  county  of  San  Francisco  and  the  county  of  San  Mateo. 
Boundary  lines  had  to  be  corrected,  new  surveys  made  of  old 
property,  and  the  company's  records  of  acreage  restored.  The 
only  item  in  this  classification  for  reconnaissance  work  is  on  the 
Calaveras  pipe  line,  and  this  item  the  company  concedes  may 
be  charged  to  construction ;  it  has  been  deducted  from  operating 
expenses  in  Plaintiff's  Exhibit  221,  page  (c).  The  balance  of  the 
charges  were  not  incurred  in  connection  with  new  acquisitions 
or  betterments  and  are  operating  expenses. 

(8)  Picnics,  Aqua  Club  Affairs,  $3,357.10  (9177).  The  expend- 
itures considered  under  this  heading  represent  payments  made 
by  the  company  for  the  picnics  of  its  employees.  This  item  was 
admitted  by  the  city  and  conceded  in  Exhibit  208,  Table  B,  and 
remains  as  an  operating  charge. 

(9)  Advertising,  Pamphlets,  $6551.83  (9178,  9450-1).  These 
expenditures  represent  published  statements  of  the  company 
made  at  various  times  during  the  eight-year  period.  Often  they 
were  issued  to  give  information  regarding  the  company's  property 
in  accurate  form  and  often  to  refute  misstatements  made  by 
representatives  of  the  city  with  regard  to  the  company's  prop- 
erties. The  charges  themselves  are  enumerated  in  detail  in  the 
testimony. 

One  item  of  expense,  and  the  largest,  was  incurred  in  issuing 
a  pamphlet  showing  the  capacity  of  the  Spring  Valley  system,  its 
method  of  operation  and  its  possible  development.  The  aim  of 
the  publication  was  to  secure  a  better  understanding  on  the  part 
of  consumers  as  to  the  problems  which  the  company  faced  and 
to  develop  if  possible  a  more  cordial  relation  between  the  public 
and  complainant.  Of  such  charges  as  this  Metcalf  says :  ( Ab.  2775 ; 
Tr.  9450) 

"It  seems  to  me  that  it  was  a  desirable  thing  to  do.  I  have 
had  the  feeling  that  it  was  advantageous  in  the  relations  of  the 
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company  to  the  people  of  the  city,  that  the  people  should  have 
a  juster  conception  of  the  magnitude  of  the  property,  and  this 
was  simply  one  of  the  means  used  of  bringing  that  before  them; 
the  same  thing  is  true  of  the  opening  up  of  the  roads  so  that  people 
could  go  over  the  properties  and  get  some  conception  of  their 
extent." 

There  are  also  included  in  this  classification,  charges  for  the 
publication  of  notices  to  consumers  to  stop  waste,  publications 
of  the  reports  to  stockholders,  and  other  similar  expenditures 
normally  accounted  to  operation  (9451). 

It  is  submitted  that  charges  of  this  kind,  so  long  as  they 
are  incurred  in  good  faith  and  are  reasonable  in  character, 
and  amount,  should  be  allowed,  and  that  these  charges  should 
remain   where   they  now   appear   on   complainant's   books. 

(10)  J.  G.  White  &  Company,  $57,078.37  (9179-9183).  In 
1911-12  the  company  appreciated  the  necessity  of  having  a  com- 
plete inventory  of  its  properties,  and  to  that  end  it  engaged  an 
outside  company  of  national  reputation.  This  expense  was  incurred 
just  prior  to  the  assumption  of  jurisdiction  by  the  State  Railroad 
Commission,  which,  it  was  contemplated,  would  require  the  making 
of  such  inventory.  That  commission  has,  in  fact,  made  such  a 
demand  upon  the  utilities  of  California,  and  had  the  expense  here 
questioned  not  been  incurred  by  the  company  in  1911-12,  it  would 
have  been  required  to  meet  it  in  the  following  year.  The  inventory 
was  prepared  both  to  perfect  the  records  of  the  company  and  to 
assist  in  bettering  operating  methods.  On  this  subject  Eastman 
said : 

(Ab.  2735;  Tr.  9343-4).  "Referring  to  the  J.  G.  White  &  Co. 
appraisal:  The  basis  of  the  motive  to  obtain  an  appraisement 
goes  back  to  the  destruction  of  the  company's  records  by  fire. 
There  was  a  good  deal  of  difference  of  opinion  in  matters  with 
reference  to  the  fixing  of  rates  between  the  company  and  the 
members  of  the  board  of  supervisors,  many  of  which  we  felt 
might  be  cleared  by  such  an  inventory.     I  think  it  was  in  Novem- 
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ber,  L912,  that  the  company  finally  decided  to  have  an  inventory 
and  appraisal  made  of  its  properties,  and  employed  J.  G.  White 
&  Co.  to  make  such  an  inventory,  with  instructions  that  the 
inventory  was  to  be  completed  by  February  of  the  following 
year  in  order  that  it  would  be  available  for  the  rate  fixing  period 
by  the  board  of  supervisors.     That  was  one   of  the  purposes. 

"Another  was  that  the  company  felt  that  it  was  good  business 
to  have  an  inventory  and  a  valuation  made;  it  felt  that  the 
sooner  that  could  be  undertaken,  the  more  advantage  would 
accrue  from  it  in  getting  matters  in  better  shape,  and  assisting 
in  better  operating  methods.  When  the  work  was  about  halfway 
completed,  we  were  asked  by  the  Railroad  Commission  to  reopen 
the  books  of  the  company  in  conformity  with  their  new  scheme 
of  accounting,  and  to  base  it  upon  an  inventory.  By  virtue  of 
having  started  the  inventory  when  we  did,  we  were  enabled  to 
comply  with  the  order  of  the  commission  within  three  or  four 
months  after  the  date  fixed  by  the  commission  for  compliance ; 
if,  on  the  other  hand,  the  inventory  had  not  been  made  until 
we  were  asked  for  it  by  them,  we  would  not  have  been  able  to 
reopen  our  books  until  a  year  and  a  half,  or  more,  after  the 
date  set  by  them." 

I  call  your  Honor's  further  attention  to  the  fact  that  it 
appears  in  the  testimony  that  the  J.  G.  White  &  Company  report 
handed  to  the  city,  was  used  by  them  as  a  basis  in  making  up 
their  inventory,  as  is  referred  to  by  Mr.  Metcalf  in  the  opening 
chapter  of  the  record  which  I  read  into  the  argument  on  the 
first  day  of  the  argument. 

Eastman  then  proceeds  to  substantiate  the  foregoing  state- 
ments by  reference  to  a  printed  communication  made  by  the  presi- 
dent of  the  company  to   its  shareholders    (9345). 

Asked  regarding  the  propriety  of  this  charge  as  an  operating 
expenditure,  Metcalf  says:  (Ab.  2692;  Tr.  9181) 

"Of  course  the  cost  of  this  was  not  included  in  our  valuation 
of  this   property.     Again,   that   comes  under  that   same   class   of 


1216 

company  records  for  which  we  have  asked  no  allowance  in  the 
inventory.  Within  my  own  experience — and  I  have  done  more  or 
less  work  of  this  sort — as  for  instance  for  the  Indianapolis  Water 
Company,  no  rate  question  was  pending,  no  litigation  was  pending; 
the  company  felt  that  it  was  of  advantage  to  it  to  have  an 
inventory  made  with  the  prices  attached;  as  a  matter  of  fact,  I 
know  that  in  that  case  the  direct  result  of  that  was  a  reduction  in 
operating  expenses.  I  have  known  of  a  number  of  other  cases 
where  similar  analyses  have  been  made.  We  have  certain  plants 
in  which  we  do  that  year  by  year,  solely  for  the  management  as 
a  means   and  help   in  reducing   the   operating   expenses." 

On  the  same  subject  Ellis  (referring  to  the  precedent  set  by 
the  Railroad  Commission)   says : 

(Ab.  2692;  Tr.  9182)  "The  Railroad  Commission  allows  ex- 
penditures of  that  kind  to  be  included  in  the  item  of  expenditures 
incurred  in  hearings  before  the  commission,  but  taking  the  prepar- 
ation of  such  an  expensive  inventory  as  the  J.  G.  White  &  Co. 
inventory,  in  the  telephone  case,  or  in  the  gas  case,  where  the 
aggregate  expense  is  a  very  large  amount  in  one  or  two  years,  they 
have  indicated  that  it  would  hardly  be  fair  to  charge  that  to  the 
one  or  two  years  in  which  the  expense  was  incurred,  but  if  it 
had  any  permanent  value,  it  would  probably  extend  over  a  range 
of  8  or  10  years  as  a  basis  for  subsequent  findings,  and  that  it 
should  be  amortized  over  such  a  period." 

Bailhache,  however,  eliminated  the  charge  entirely,  saying: 
(Ab.  2693;  Tr.  9183)  "I  eliminated  it  under  the  advice  of  Mr. 
Moody,  who  was  the  engineer  in  charge  of  the  case  at  the  time." 
That  is  his  only  explanation. 

The  payments  herein  considered  should  remain  in  the  operating 
account.  We  have  no  objection,  however,  to  pro-rating  them  over 
the  last  five  years  involved  in  these  suits  if  such  a  procedure 
seems  in  any  way  more  equitable  to  your  Honor. 

(11)  Legal  Expenses,  $94,906.61.  The  city  originally  claimed 
that  deductions  in  the  above  amount  should  be  made  from  operat- 
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ing  expenses.  Subsequently  (9245;  PI.  Exh.  221  last  page  insert) 
the  total  attorneys  fees  charged  to  the  legal  expense  of  the 
company  for  the  eight-year  period  was  agreed  to  and  a  segregation 
of  such  expenditures  as  between  general  legal  expenses,  water- 
rate  suits,  Hetch  Hetchy,  and  Lobos  Creek  was  made.  These 
amounts,  totaling  $150,942.65,  represent  the  charges  for  legal 
expenses  with  one  or  two  exceptions,  which  are  discussed  else- 
where. The  exclusions  claimed  by  Bailhache  of  $94,906.61,  referred 
to  above,  should  be  restored  in  toto  and  attention  then  given 
to  the  tabulation  on  page  9246  (or  PI.  Exh.  221  last  page  insert). 
General  legal  expenses  should  clearly  remain  as  an  operating 
charge  and  are  conceded  by  the  city.  The  water-rate  suit  legal 
expenses  will  be  governed  by  the  general  discussion  of  that 
subject.  The  Lobos  Creek  charge  should  be  retained  if  income 
from  properties  not  in  use  is  included  as  a  portion  of  the  com- 
pany's revenue,  for  that  expense  is  a  portion  of  the  company's 
outlays  to  which  Metcalf  referred  when  he  said  that  the  expense 
of  non-operating  properties  was  offset  by  their  income. 

Washington  Expenses. 
The  propriety  of  including  the  charge  of  $23,750  in  operating 
expenses  of  course  depends  on  the  purpose  for  which  those 
expenses  were  incurred.  There  is  slight  necessity  for  refreshing 
your  Honor's  recollection  upon  the  situation  as  it  existed  from 
1909  until  1913.  The  city  was  seeking  from  Congress  a  permit 
whereby  it  would  be  -allowed  to  take  water  from  the  Tuolumne 
and  convey  it  to  San  Francisco  for  the  domestic  supply  of  that 
city.  Committees  of  Congress,  the  Secretary  of  the  Interior,  the 
Board  of  Army  Engineers, — all  united  in  requiring  the  city  to 
demonstrate  the  necessity  for  such  grant.  Such  a  demonstration 
involved  a  direct  attack  upon  the  present  and  potential  capacity 
of  the  Spring  Valley  plant,  upon  its  methods  of  operation  and  its 
general  policy.  As  a  result  of  this  requirement  and  the  discussion 
which  arose  through  its  enforcement,  the  company  was  requested, 
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not  only  to  submit  data  to  the  committees  of  Congress  and  the 
Board  of  Army  Engineers,  but  it  was  further  advised  that  it 
should  be  represented  at  the  public  hearings  at  Washington.  The 
city  openly  and  avowedly  proclaimed  its  intention  of  duplicating 
the  company's  mains  and  necessarily  affecting  its  business.  The 
company  accepted  the  defensive  position  in  which  it  was  placed, 
made  the  showing  which  it  was  invited  to  make,  and  in  so  doing 
incurred  expense.     Eastman  thus  states  the  situation: 

(Ab.  2737;  Tr.  9349)  "The  issue  that  was  brought  was 
beyond  the  control  of  the  company,  and  the  company  felt  com- 
pelled to  meet  it.  Among  other  things  that  tended  to  jeopardize 
the  position  of  the  company  was  the  possibility  of  duplicating  the 
city  distributing  system,  which  was  a  part  of  the  plan  the  company 
had  to  meet,  and  in  that  way  was  regarded  as  one  of  the  hazards 
of  the  business.  We  felt  that  we  had  not  contributed  to  bring 
on  the  issue,  and  we  had  to  fight  it.  As  it  was  a  hazard  of  the 
business,    the    subsequent    charges    were    made    to    operating. 

(9350)  "MR.  GREENE:  Q.  Was  there  any  issue  raised  in 
connection  with  the  character  of  the  supply  or  its  potential 
capacity  ? 

"A.  There  were  issues  raised.  It  was  alleged  that  the  city 
distributing  system  was  inadequate ;  further,  that  the  potential 
possibilities  of  the  undeveloped  resources  were  insufficient  to  meet 
the  requirements  of  the  city  for  a  reasonable  period  of  time;  also 
the  quality  of  the  water  was  questioned. 

"MR.  SEARLS:  Q.  It  was  not  a  very  serious  question,  was 
it?       A.     We   did  not  think  so. 

"MR.  SEARLS:  I  don't  understand  that  the  city  had  ever 
seriously  challenged  the  quality  of  the  water. 

"MR.  GREENE:  If  you  read  some  of  those  Washington 
reports,  Mr.  Searls,  you  would  have  gasped. 

"A.  I  think  that  while  that  may  not  have  represented  the 
general  feeling  of  the  city,  Mr.  Searls,  the  question  was   thrust 
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forward  by  certain  individuals  then  in  office,  and  we  felt  we 
would   have   to   meet   it. 

"MR.  SEARLS:  Q.  My  understanding  is  that  the  only 
criticism  made  was  that  the  water  was  harder  than  most  of  the 
water  supplies  of  the  country. 

"A.  That  was  one  of  the  criticisms;  that  was  not  very 
important ;  some  of  the  criticisms  of  1909,  1910  and  1911,  were  of 
a  much  more  serious  nature.  It  is  a  matter  of  record  that  it 
was  charged  that  the  water  was  unfit  for  human  consumption  and 
that  the  watersheds  w-ere  badly  contaminated,  and  matters  of  that 
sort,  which  were  questions  of  fact  and  we  felt  that  they  should 
be  corrected. 

"THE  MASTER:  Is  that  how  you  came  to  take  the  Board 
of   Health    around   the    property? 

"MR.  SEARLS:     I  imagine  so,  your  Honor. 

(9351)  "THE  MASTER:  That  is  one  of  the  trips  that  Mr. 
Searls  thought  should  be  withstood  by  the  operating  account. 

"MR.  GREENE:  Q.  Mr.  Eastman,  will  you  sum  up  the 
situation  in  regard  to  the  Washington  expenses?  As  I  understand 
it,  as  viewed  by  the  company,  it  was  a  matter  of  self-protection. 

"A.  As  a  matter  of  self -protection  and  meeting  the  issues  that 
the  company  felt  were  thrust  upon  it,  as  to  the  duplication  of 
the  city  system,  the  quality  of  the  water  and  the  sufficiency  of 
its  undeveloped  resources. 

"Q.  Were  there  any  demands  or  requests  made  on  the  com- 
pany by  the  Federal  government  in  connection  with  these 
investigations  ? 

"A.  The  Army  Board  of  Engineers  appointed  by  Secretary  of 
the  Interior  Ballinger  requested  the  company  to  furnish  it  with 
all  of  the  available  information  it  had  with  respect  to  the 
developed  resources  and  as  to  the  capacity  for  future  development. 

"Q.     Why   did  they  want  that? 

"A.  They  wanted  that  information  in  connection  with  their 
investigation  of  the  future  supply  of  the  city,  in  which  they  had 
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designated  nine  possible  sources  of  supply,  among  the  nine  being 
the  Spring  Valley  Company's  properties.  The  city  was  asked  to 
furnish  information  on  these  subjects  and  the  water  company  was 
asked  to  furnish  all  the  information  it  could  on  its  sources  of 
supply.  It  was  in  that  connection  the  larger  expenditures  were 
made  in  the  hearings  following  the  investigations  of  the  Army 
Board. 

' '  MR.  SEARLS :  Q.  This  request  followed  your  appearance  at 
that  hearing  in  opposition  to  the  city,  did  it  not? 

"A.  That  came  about,  Mr.  Searls,  when  Secretary  Ballinger 
was  in  office  and  a  hearing  was  to  be  had.  He  finally  decided 
that  instead  of  having  the  hearing  he  would  have  an  investigation 
first  and  he  appointed  the  Army  Board,  consisting  of  three  mem- 
bers, and  they  were  given  something  like  one  or  two  years  to 
report,  and  it  was  during  that  period  we  received  that  request 
and  made  our  returns  to  them.  When  they  had  finally  made 
their  report  there  was  a  hearing  in  Washington  before  Secretary 
of  the  Interior  Fisher  at  which  we  did  appear. 

"Q.  You  had  no  hearing  before  Secretary  of  the  Interior  Bal- 
linger? You  had  not  appeared  before  Secretary  of  the  Interior 
Ballinger  ? 

"A.     No,  we  had  not;  I  don't  think  he  conducted  any  hearing. 

"THE  MASTER:  When  Mr.  Searls  says  'appeared'  he  refers 
to  any  protest  or  otherwise  interesting  yourself  in  the  situation. 

"A.  My  recollection  is  that  we  did  not  make  any  appearance 
in  Washington  while  Secretary  Ballinger  was  in  office.  We  did, 
however,  appear  prior  to  his  administration. 

"MR.  SEARLS:  Q.  It  was  known  at  the  time  he  was  in 
office  that  the  company  was  opposed  to  the  Hetch  Hetchy  grant, 
was  it  not?      A.     Yes." 

The  facts  are,  then,  as  we  said  at  the  outset,  entirely  clear. 
A  competing  plant  was  projected.  The  sponsors  for  it  were 
defending  its  installation  by  a  series  of  attacks  upon  complainant. 
Complainant  felt  compelled  to  respond  to  these  attacks  by  showing 
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the  facts  as  clearly  as  they  could  be  shown  and  by  defending  its 
business  and  reputation  so  far  as  possible.  We  are  unable  to  see 
what  arguments  may  be  advanced  for  the  eliminating  from 
consideration  expenses  thus  incurred.  The  fee  which  was  paid  to 
Senator  Spooner,  while  in  private  practice,  for  advice  upon  the 
questions  involved  in  the  case  of  Madera  v.  Madera  Waterworks, 
comes  within  the  same  category.  The  city  of  Madera  had 
announced  its  intention  of  paralleling  the  local  utility's  mains  and 
furnishing  an  independent  supply.  The  company  protested.  The 
case  went  to  the  Supreme  Court  of  the  United  States.  That  was 
the  situation  which  this  company  was  facing  when  these  proceed- 
ings were  initiated  at  Washington.  Was  there  any  possible  im- 
propriety in  the  company's  attempting  a  substantiation  of  its 
claims  that  it  was  furnishing  an  adequate  supply,  and  to  take 
such  legal  measures  as  lay  within  its  power  to  protect  itself 
against  ruinous  competition? 

In  the  same  category  are  a  portion  of  the  expenditures  referred 
to  in  Plaintiff's  Exhibit  218.  It  appears  that  in  1912-13  the  com- 
pany employed  certain  engineers  to  report  on  the  yield  and  condi- 
tion of  its  properties  and  incurred  other  expenses  in  connection 
with  such  an  investigation.  The  company  has  apportioned  those 
expenses,  totaling  $44,179.07,  as  between  work  necessary  for  the 
company's  records  and  vaulable  for  its  operation,  regardless  of 
the  Washington  controversy,  and  work  which  was  done  directly 
in  connection  with  the  report  made  to  the  Army  Board.  This 
segregation  appears  in  Plaintiff's  Exhibit  218.  As  to  the  former, 
the  charge  is,  as  we  understand  it,  conceded  to  be  of  an  operating 
nature  and  should  not  be  excluded  from  operating  expenses.  As 
to  the  latter,  it  must  of  necessity  stand  upon  the  same  footing 
as  counsel  fees  incurred  in  connection  with  the  Hetch  Hetchy 
hearings. 

(12)  Water-rate  Suit  and  Condemnation  Suit,  $232,660.82 
(amended  in  Exhibit  No.  221  to  $165,998.84  for  water-rate  suit 
expenditures). 
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Water-rate  Suit:  This  item,  $165,998.84,  appearing  in  Exhibit 
221,  which  includes  the  legal  fees,  $44,500,  in  connection  with 
water-rate  suits  previously  referred  to  as  well  as  the  bookkeeping 
charge  of  $27,040.49  which  follows,  represents  the  sum  spent  on 
these  suits  for  counsel,  engineering  and  accounting  charges  up  to 
the  time  at  which  the  testimony  on  that  subject  was  introduced, 
June  30,  1915.  From  that  time  to  Aug.  1,  1916,  there  have  been 
further  actual  disbursements  in  the  sum  of  $207,390.53  for  the  same 
purpose.     The  total  expenditure,  therefore,  amounts  to  $373,389.37. 

What  treatment  should  be  accorded  to  expenses  incurred  by 
a  utility  in  the  institution  and  prosecution  of  litigation  which  it 
deems  necessary  for  the  protection  of  its  constitutional  rights? 
Other  litigation  to  protect  itself  against  unjust  claims  or  to  recover 
that  to  which  it  is  entitled  is  universally  considered  as  a  proper 
charge  against  income.  To  what  extent  should  a  different  rule  be 
applied  when  rate  litigation  is  in  issue? 

The  situation  in  which  the  company  found  itself  at  the  time 
these  proceedings  were  brought  is  a  material  factor.  It  will  be 
recalled  that  in  1903  the  rates  under  which  the  company  had  been 
operating  in  1902  were  reduced,  and  that  the  company  instituted 
proceedings  to  enjoin  their  enforcement;  that  the  same  rates  were- 
adopted  in  the  two  succeeding  years,  and  that  similar  proceedings 
were  brought  in  each  year,  temporary  injunctions  being  granted 
in  each  ease  which  were  afterwards  made  final ;  that  in  1906, 
notwithstanding  the  catastrophe  of  that  year,  the  same  rates 
were  again  passed;  that  in  1907,  notwithstanding  the  experience 
of  the  four  years  which  had  gone  before,  the  supervisors  not 
only  refused  to  consider  a  request  for  an  advance  in  rates,  but 
reduced  the  rates  by  approximately  25%';  that  in  1908  the  1902 
rates  were  re-enacted  and  that  substantially  the  same  rates  were 
passed  for  the  following  years  with  which  this  controversy  is 
concerned.  Combined  with  these  facts  was  the  further  agitation 
at  Washington  in  which  the  company's  properties  and  business  were 
vigorously  attacked,  and  the  condemnation  suit  which  was  filed  in  1913, 
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and  we  are  forced  to  the  conclusion  that  had  the  company  not  taken 
such  steps  as  it  could  to  protect  its  rights,  it  would  have  been 
derelict  in  its  duty  to  its  stockholders.  We  do  not  know  whether 
counsel  for  the  city  will  make  the  contention  to  your  Honor  that 
the  company  was  not  warranted  in  the  institution  of  these  pro- 
ceedings, that  there  was  not  a  sufficient  showing  to  obviate  any 
criticism  as  to  the  proceedings  being  without  substantial  founda- 
tion in  fact.  We  shall  be  interested  in  hearing  that  argument  if 
it  is  made.  Assuming,  for  present  purposes,  however,  that  the 
company  was  warranted  by  the  facts  and  by  the  treatment  it 
received  from  the  governing  body  in  seeking  protection  from  this 
court,  may  it  now  fairly  be  contended  that  the  costs  which  it 
incurred  in  such  proceedings  must  be  borne  by  its  stockholders 
and  that  it  may  not  be  reimbursed  out  of  rates?  Let  us  assume 
the  case  which  counsel  for  the  other  side  has  put,  and  let  us  sup- 
pose that  the  ordinances  would,  in  some  cases,  have  yielded  suf- 
ficient return  if  these  charges  be  eliminated  from  operating  ex- 
penses. Was  the  company  not  justified,  from  the  treatment  it 
had  received  at  the  city's  hands,  from  the  history  which  the  last 
fifteen  years  have  shown,  in  asking  the  assistance  of  the  courts, 
even  though  it  may  subsequently  have  developed  that  the  rates 
complained  of  would  yield  a  fair  return.  The  rules  of  the  com- 
missions hold,  with  entire  unanimity  as  far  as  we  know — the  rule 
of  the  California  Commission  certainly  so  holds — that  expenses 
incurred  in  proceedings  before  it  are  operating  expenses  and  must 
be  paid  out  of  operating  income. 

Your  Honor  has  suggested  certain  difficulties  in  connection 
with  the  apportionment  of  such  expenses  if  they  are  allowed. 
There  is,  for  instance,  the  charge  of  $25,000  which  was  paid 
during  the  period  here  considered  on  account  of  services  rend- 
ered in  a  prior  rate  litigation.  It  is  our  contention  that  your 
Honor  should  view  this  situation  as  a  whole;  that  whereas  the 
normal  treatment  is  for  each  year  to  stand  by  itself,  in  a  case 
of  this  sort,  where  the  expenses  of  one  year  necessarily  are  con- 
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nected  with  those  of  another,  that  the  charges  must  be  looked  at 
from  a  broad  point  of  view  and  that  they  cannot  be  ignored  be- 
cause it  so  happened  that  they  were  not  paid  during  the  year 
in  which  they  accrued.  The  question  is  further  complicated,  too, 
by  the  fact  that  a  large  proportion  of  the  expenses  of  this  liti- 
gation have  been  incurred  within  the  last  two  or  three  years.  It 
may  not  be  entirely  equitable,  therefore,  not  to  recognize  the  fact 
that  the  services  contributed  to  the  earlier  period.  There  is  no 
objection  in  our  minds  to  distributing  proportionately  over  the 
eight  years  the  charges  here  considered.  Bookkeeping  entries 
are  in  no  sense  binding  upon  this  court  or  upon  this  proceeding, 
and  we  see  no  difficulty  in  the  suggestion  made  by  your  Honor 
during  the  trial  that  accountants  would  not  charge  back  to  an 
earlier  year  payments  made  during  a  succeeding  year.  We  are 
concerned  only  with  a  fair  treatment  of  these  charges  and  what 
the  books  show  and  the  omissions  of  which  the  books  may  be 
guilty  can  exercise  no  real  influence  upon  our  decision. 

Condemnation  Suit:     (Exhibit  124,  p.  5,  item  50). 

1912-13    $      503.58 

1913-14    67,629.55 

1914-15    12,513.44 

Total    $80,646.57 

Of  the  total  charges  for  the  two  suits,  60%  was  apportioned 
to  the  condemnation  suit  because  of  the  fact  that  a  large  proportion 
of  the  services  were  required  in  the  trial  of  that  proceeding,  as 
well  as  of  these  cases. 

The  subject  was  first  discussed  by  Muhlner.     He  says: 
(9188)     "We  found  it  very  difficult  to  make  any  distinct  seg- 
regation of  those  two  items.     They  were  done  almost  simultane- 
ously.    What  was  done  for  one  was  used  in  the  other,  and  we 
figured  a  percentage  basis;  40%  of  the  total  expense  we  allowed 
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to  one  and  60%  to  the  other  during  the  year  1913  and  part  of 
1914. 

"Q.  Your  statement  would  not  apply  to  any  year  prior  to 
1912-13,  would  it?     A.     No. 

"Q.     And  those  were  all  charged  to  the  rate-suit  prior  to  that? 

"A.     Yes,  sir. 

"MR,  SEARLS:     Q.     Which  was  the  40%  and  which  was  the 

eo% : 

"A.  60%  was  the  condemnation  suit  and  40%  was  the  water- 
rate  suit. 

"THE  MASTER:  Q.  And  your  statement  was  that  you  made 
a  segregation,  as  well  as  you  could,  and  divided  it  60  and  40? 

"A.     Yes,  sir. 

"MR.  GREENE:  I  want  to  make  the  suggestion,  your  Honor, 
that  of  course  a  very  large  proportion  of  the  expense  in  connec- 
tion with  the  litigation  referred  to  under  this  heading  has  been 
paid  since  these  accounts  were  closed  for  these  years.  We  shall 
expect  to  present  an  account  at  the  conclusion  of  this  case  set- 
ting forth  the  additional  expenses  chargeable  to  these  various 
suits  on  account  of  this  hearing.  We  shall  argue  that  under  some 
circumstances  they  certainly  are   entitled   to   consideration. 

"THE  MASTER:  What  is  the  city's  position  on  the  condem- 
nation suit,  Mr.  Searls?  On  what  theory  do  you  eliminate  the 
expenditures   of  the   company  as  regards  the   condemnation  suit? 

(9189)  "MR.  SEARLS:  I  don't  know  just  what  theory  to 
present,  your  Honor,  except  that  some  of  them  seem  to  be  rather 
excessive. 

"THE  MASTER:  I  don't  think  of  any  justification  for  the 
elimination  of  expenditures  in  preparing  a  defense  for  an  in- 
voluntary sale  of  the  property  to  the  city.  That  is  forced  on  the 
company  and  not  to  be  avoided. 

' '  MR.  SEARLS :  I  think  your  Honor  is  undoubtedly  correct 
if  that  is  all  there  is  to  the  argument." 

On  this  subject  Eastman  also  was  questioned:     (9346). 
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"Q.  The  question  has  also  arisen,  Mr.  Eastman,  with  regard 
to  the  segregation  of  certain  expenses  which  were  charged  to 
the  water-rate  suit  and  to  the  condemnation  suit,  in  which  the 
company  has  assigned  60%  to  the  condemnation  suit  and  40%  to 
the  rate  suits.  Will  you  explain  how  that  segregation  was  made 
and  why? 

"A.  At  the  time  that  segregation  was  made  the  company  was 
confronted  with  the  two  litigations,  the  condemnation  suit  which 
had  been  filed  by  the  city,  and  the  rate  cases  also  on  file.  Prac- 
tically all  of  the  questions  involved  in  the  one  litigation  were 
common  to  the  other.  On  consideration  of  the  general  subject  it 
was  felt  that  more  time  and  expense  would  necessarily  be  in- 
volved in  the  suit  in  condemnation  than  in  the  rate  cases  and  the 
pro-ration  of  the  costs  was  finally  put  as  a  matter  of  judgment 
at  60%  for  the  condemnation  case  and  40%  for  the  rate  cases. 

"Q.     It  was,  of  course,  purely  an  estimate? 

"A.  Purely  a  matter  of  judgment.  We  didn't  know  of  any 
closer  way  to  arrive  at  it.  I  might  say  we  did  not  at  that  time 
know  which  case  would  be  undertaken  first." 

Unless  counsel  for  the  other  side  has  changed  his  mind  upon 
this  subject,  it  seems  apparent  that  both  the  court  and  the  parties 
are  agreed  that  these  charges  should  remain  in  operating  ex- 
penses. If,  on  further  reflection,  reasons  for  elimination  occur  to 
counsel,  we  will  take  the  subject  up  in  our  closing  argument. 

(13)  Bookkeeping  Department  (15%  records),  $33,936.95;  as 
amended  in  Exhibit  221,  page  "e",  $27,040.49. 

THE  MASTER:  Do  you  mean  $27,000  to  keep  the  books  on 
this  impounded  fund? 

MR.  GREENE:  Yes,  during  the  eight  years.  That  amounts 
to  a  little  over  $3,000  a  year.  I  think  possibly  I  ought  to  say, 
your  Honor,  that  the  requirement  of  the  order  was  that  a  record 
be  kept  as  to  each  payment  made  by  each  consumer,  and  the  15% 
allowance,  and  that  that  had  to  be  filed  each  month  with  the  clerk 
of  the  court  here.     It  is  quite  a  piece  of  clerical  work. 
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THE  MASTER:     Yes,  I  have  seen  the  document. 

MR.  GREENE :  The  figures  in  this  amended  classification  are 
the  actual  figures  covering  the  work  involved  by  the  directions 
contained  in  the  orders  granting  preliminary  injunctions.  The 
orders  under  which  the  moneys  were  directed  to  be  impounded 
did  not  provide  in  any  way  for  the  payment  of  this  expense  out 
of  the  fund  deposited,  but  they  did  require  complainant  to  make 
these  calculations  and  necessarily  implied  that  the  expenses  should 
be  paid  by  complainant.  They  should  receive  the  same  treatment 
that  is  accorded  to  the  legal  and  engineering  expenses  of  the 
rate  suits,  and  are  included  in  the  total  of  rate  suit  expenses, 
Exhibit  221,  page  "a,"  item  12,  and  it  is  submitted  should  be 
included  as  operating  charges. 

THE  MASTER:  Mr.  Greene,  was  that  ever  presented  to  the 
court  in  the  light  of  a  master's  expense? 

MR.  GREENE :  The  matter  has  never  been  taken  up  with  the 
court  at  all.  The  charges  are  payable  to  its  own  employees,  and 
it  has  simply  kept  that  record  distinct  from  its  own  expenses. 

THE  MASTER:  You  had  a  special  master's  fee  to  pay;  that 
was  paid  out  of  the  fund,  wasn't  it? 

MR,  GREENE:     Yes. 

THE  MASTER:  If  the  special  master  had  a  clerk,  for  in- 
stance, to  do  his  work,  he  would  get  that  as  part  of  his  fee,  and 
that  would  be  taxable  as  a  master's  fee,  and  taxable  over  as  costs 
under  the  rule. 

MR.  GREENE :  The  orders  do  not  read  that  way,  your  Honor, 
the  company  is  required  to  make  these  computations  and  return 
them  to  the  special  master. 

(14)  Repairs,  Maintenance  and  Alterations,  $53,877.93.  Un- 
der this  heading  are  contained  all  items  of  ordinary  maintenance, 
repairs,  small  replacements,  and  particularly  those  items  over 
which  some  debate  might  be  had  as  to  their  proper  segregation. 
They  are  set  forth  in  Plaintiff's  Exhibit  176,  and  are  too  numer- 
ous to  be  treated  separately.     Where  the   amount  is  under  $200 
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the  company  charges  such  debatable  items  to  operating  expenses 
and  is  supported  in  this  course,  as  we  have  said,  by  the  rules  of 
the  Interstate  Commerce  Commission.  In  the  operation  of  a  busi- 
ness such  as  that  of  complainant,  the  general  maintenance  account 
will  often  carry  items  of  repairs  and  renewals  which  might  be 
charged  to  depreciation  and  obsolescence.  This  was  appreciated 
by  the  commission  when  it  framed  Rules  E-16,  E-23,  etc.,  page  38 
of  the  Railroad  Commission's  Accounting  Rules.  These  rules 
provide : 

"E-16.  Repairs  to  Collecting  Aqueducts,  Intakes 
and  Supply  Mains. 
"Charge  this  account  with  all  expense  for  labor  and 
material  in  making  repairs  to  the  collecting  aqueducts,  in- 
takes and  supply  mains,  between  the  source  of  supply  and 
the  pumping  equipment  at  the  station.  This  includes  the 
periodical  scraping  to  remove  organic  growth  and  incrusta- 
tion, repairs  to  masonry  of  aqueducts  and  channels,  seek- 
ing and  repairing  leaks,  repairing  pipes  and  removing  and 
replacing  worn  sections  and  fittings,  caulking,  protecting 
exposed  parts  of  undermined  supply  mains,  with  the  nec- 
essary bracing  and  digging  in  connection  therewith,  repay- 
ing and  repairs  to  valves,  hatch  boxes,  manholes,  etc.,  re- 
pairs to  regulating  valves,  screens  and  wet  wells,  repairs 
and  renewals  of  grating,  fish  screens  and  repairs  to  sub- 
merged and  exposed  cribs,  intake  towers  and  other  struc- 
tures, sluice  gates,  etc." 

This  leaves  to  the  discretion  of  the  accounting  corporation  the 
extent  to  which  renewals  shall  be  charged  to  operating  expense 
and  to  what  extent  they  shall  be  charged  to  depreciation  and 
obsolescence,  particularly  providing,  however,  that  the  replacing 
of  worn  sections  and  fittings  shall  be  charged  to  operating  ex- 
penses. The  principle  followed  by  complainant  has  been  to 
charge  to  depreciation  replacements  involving  any  considerable 
expenditure,  such  as,  for  instance,  the  replacement  of  the  pipe 
at   Bryant   Street,   costing   approximately   $30,000,   the   rebuilding 
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of  the  Pilarcitos  side  flume,  and  the  removal  from  the  system  of 
portions  of  pipe  and  other  structures.  Where,  however,  the  item 
is  not  considerable,  and  especially  on  short  lengths  of  pipe  of 
from  50  to  100  feet,  it  has  been  customary  to  charge  such  ex- 
penses to  operation,  a  procedure,  as  we  have  said,  justified  under 
the  rule  of  the  Railroad  Commission  noted  above. 

Upon  this  subject  Metcalf  testified : 

(Ab.  2712;  Tr.  9265)  "One  year  ago  I  analyzed  for  a  10-year 
period  the  repair  account,  as  reported  by  the  company,  with  a 
view  to  seeing  about  what  it  amounted  to  on  a  percentage  basis, 
and  with  reference  to  the  service  which  was  done.  I  went 
through  the  various  elements  of  the  operating  cost  in  that  way, 
and  I  found  the  repair  account,  judged  by  such  a  standard  as 
that,  a  reasonable  one.  Since  that  I  have  gone  through  with  Mr. 
Muhlner,  in  a  general  way,  these  items,  and  certain  of  them  in  a 
detail  way,  which  have  been  segregated  by  Mr.  Bailhache.  It 
does  not  seem  to  me  that  it  is  quite  the  situation  to  say  that  if  it 
is  a  corporation  that  wants  to  charge  everything  possible  to  main- 
tenance, and  get  as  large  a  depreciation  reserve  on  top  of  that  as  it 
can,  the  more  they  charge  to  maintenance  the  better  it  is  to  them ; 
it  is  more  a  question  of  what  is  in  line  with  current  practice.  It 
is  my  personal  feeling  that  if  error  is  made,  it  is  wiser  to  make  the 
error  in  the  direction  of  charging  more  in  the  operation  expense, 
and  less  in  the  capital  account,  simply  because  anything  you  put 
into  capital  account  you  must  permit  the  corporation  to  earn  a  rate 
of  return  upon  until  it  is  amortized. 

"Under  those  circumstances,  the  more  quickly  you  can  amor- 
tize it,  it  seems  to  me,  the  more  advantageous  it  is  to  the  public, 
provided  your  charges  which  thus  result  are  fairly  uniform,  and 
do  not  result  in  violent  fluctuations  from  year  to  year.  If  I 
might  cite  an  example,  for  instance,  which  occurred  in  Boston 
some  years  ago,  it  was  found  that  the  school  houses  were  being 
built  upon  bond  issues,  and  that  the  public  was  paying  very  large 
interest  allowances  year  by  year  on  the  school  houses  which  were 
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being  built.  It  was  then  discovered  that  they  were  building  vir- 
tually one  or  two  school  houses  a  year,  and  that  it  would  have 
been  very  much  better  to  have  built  those  school  houses  out  of  the 
income  of  the  city  year  by  year,  instead  of  on  a  bond  issue,  and 
then  pay  interest  upon  the  bonds  for  a  long  period  of  years.  The 
same  thing  is  true  of  pavement  in  our  large  cities;  our  cities  are 
coming  to  pay  for  more  of  that  work  out  of  current  income  as 
being  a  safer  policy  for  the  public  rather  than  put  too  much  of  it 
into  a  construction  account  and  carry  it  for  a  long  period  of 
years.  Those  items  are  strictly  betterments,  and  there  is  greater 
reason  for  carrying  them  in  the  construction  account.  In  the 
case  of  items  of  this  sort,  which  are  repairs  and  maintenance,  it 
seems  to  me  it  is  wiser  to  be  conservative,  and  not  inflate  the 
construction  account,  and  the  rate-payer,  in  the  end,  actually 
pays  less  than  where  you  put  it  in  capital  account,  and  he  is 
forced  to  pay  a  fair  return  on  that  amount. 

"As  I  see  it,  at  most  it  would  mean  in  that  practice  of  charg- 
ing everything  possible  to  maintenance,  and  that  you  would 
gradually  accumulate  a  surplus  for  depreciation  in  excess  of  the 
needs  of  the  situation.  That  is  a  matter  which  would  appear  in 
the  accounts  of  the  company,  and  which  would  be  perfectly  clear 
to  the  regulating  body,  so  that  if  it  is  found  that  the  depreciation 
account  was  accumulating  too  rapidly,  it  would  probably  say,  for 
instance,  at  the  end  of  a  5  or  a  10-year  period,  for  the  next  5  or 
10  year  period  we  will  allow  you  a  smaller  rate  for  depreciation. 
From  the  point  of  view  of  the  rate-payer,  it  simply  means  he  has 
paid  somewhat  more  into  the  depreciation  fund;  he  has  had 
greater  security,  or  the  corporation  has  had  greater  security, 
which  results  in  stability,  and  in  the  corporation  being  able  to 
borrow  money  at  a  somewhat  lower  rate.  To  that  extent  it  is 
advantageous  to  him.  I  admit  that  he  may  have  extreme  condi- 
tions, which  are  not  desirable,  but  I  have  not  happened  to  meet 

them  in  this  field." 

#     #     #     #     * 
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(Ab.  2714;  Tr.  9269-70)  "I  think  that  is  the  general  practice. 
For  instance,  if  you  examine  the  reports  of  the  New  England 
Waterworks  Association,  they  report  from  time  to  time  the 
amount  expended  per  mile  of  pipe  by  different  water  companies 
in  maintaining  the  pipe  system ;  those  amounts  have  ranged  per- 
haps from  $10  to  $15,  to  upwards  of  $100  per  mile  of  pipe.  Now 
you  might  say  that  some  portion  of  that  should  have  gone  into 
the  depreciation  account,  but  that  is  not  the  normal  way  in  which 
it  has  been  accounted;  it  usually  has  been  accounted  as  repair 
work,  and  the  greater  part  of  it  has  been  strictly  repair  work. 
There  are  cases  where  there  are  short  replacements  in  bad  ground, 
or  where  leakage  has  developed,  but  usually  those  also,  are 
accounted  as  repairs,  and  in  part  for  the  reason  of  their  excessive 
cost." 

A  concrete  illustration  of  the  company's  practice  may  be  found 
in  the  gravel  dam  at  Sunol,  a  dam  necessary  to  construct  each 
year  because  each  year  it  is  washed  out  during  the  rains  of  the 
winter  period.  This  is  an  annual  expense  and  should  be  paid  for 
annually   (9271). 

It  is  often  necessary  to  change  the  grade  of  streets,  and  to 
either  lower  or  raise  the  pipe  lines  or  their  appurtenant  struc- 
tures.    Such  work  is  a  proper  operating  charge  (9274). 

Again,  the  Pleasanton  pumping  station  was  built,  and  the  cost 
thereof  charged  to  capital.  Later  it  was  discovered  that  the  sta- 
tion could  be  more  economically  and  efficiently  run  by  placing 
the  pumps  in  a  lower  position  and  expenditures  were  incurred  in 
their  relocation  and  in  changing  the  power  line  and  connections 
(9277).  These  charges  were  made  to  operation.  They  were  ex- 
ceptional; they  could  not  be  charged  to  capital  because  duplicate 
capital  expenditures  would  then  appear  on  the  company's  books. 
Depreciation,  if  figured  on  a  sufficiently  liberal  basis  could  have 
taken  care  of  them.  It  is  submitted  that  the  procedure  followed 
by  the  company  was  the  simple  and  natural  one,  and  that  the 
charges  were  properly  accounted. 

Numerous  items  appear  in  Bailhache's  list  of  deductions  which 
resulted  from  a  careless  investigation  in  which  he  failed  to  ob- 
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serve  credits  made  in  the  accounts  for  a  current  year  to  operating 
expenses  and  corresponding  charges  to  construction,  the  result 
being  that  if  the  deductions  claimed  by  Bailhache  were  allowed, 
there  would  be  two  deductions  on  account  of  the  same  item  against 
operating  expenses.  Such  items  are  the  roadways  around  the  water 
temple  and  the  fills  at  the  entrance  gate  and  temple.  These  mis- 
takes Bailhache  admitted.  Certain  of  the  items  covered  by 
this  segregation  were  conceded  by  the  company.  They  are  listed  in 
Exhibit  221  at  page  "c."  In  other  cases,  where  extensive  re- 
pairs were  made  and  some  betterment  accomplished,  the  amount 
of  the  betterment  has  been  conceded.  This  is  particularly  true 
in  the  case  of  fences  and  telephone  systems.  We  do  not  feel  that 
we  are  required  to  make  any  explanation  of  the  original  account- 
ing. It  was  proper  and  conservative  from  the  company's  stand- 
point, but  with  the  ability  to  look  back  upon  the  segregations  we 
concede  that  there  were  some  of  these  charges  which  might 
properly  have  been  apportioned  to  the  accounts  to  which  we  now 
agree  they  should  go. 

(14a)  Pumps,  Maintenance  and  Alterations,  $1,390.75.  The 
amounts  involved  in  this  classification  are  small  and  there  was 
little  discussion  of  the  items  contained  in  them.  They  represent 
principally  the  replacing  of  rubber  valves  at  the  pumping  sta- 
tion at  Millbrae.  That  such  valves  wear  out  and  that  their  re- 
placement is  necessary,  goes  without  saying.  Items  of  this  sort 
should  not  be,  and  were  not,  charged  to  depreciation  and  they 
should  be  charged  to  operating  expense,  the  account  to  which 
they  were  originally  apportioned   (9323). 

(14c)  Buildings,  Maintenance  and  Alterations,  $24,548.46. 
Most  of  the  items  contained  in  this  classification  refer  to  altera- 
tions of  the  company's  office  building  at  375  Sutter  Street  and  to 
the  installation  and  reconstruction  of  partitions  in  that  building 
for  use  by  the  general  offices  of  the  company,  the  building  of 
vaults  in  the  same  building,  and  the  alterations  made  to  cottages 
and  other  structures  (9324). 
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The  building  itself  was  leased  for  a  five-year  period  in  1908 
and  the  vaults  were  built  and  charged  to  operating  expense.  The 
lease  was  subsequently  extended.  Improvements  of  this  char- 
acter, made  under  a  lease  of  such  short  life,  should  never,  under 
any  circumstances,  be  capitalized.  The  expenditures  might  be 
spread  over  a  period  of  three  or  four  years  but  the  most  con- 
servative and  economical  way  to  handle  such  charges  is  to  pay 
for  them  immediately  out  of  operation. 

The  detail  of  these  expenditures  will  be  found  in  Plaintiff's 
Exhibit  176. 

(14d)  Roads,  $14,188.31.  An  agreement  was  arrived  at  be- 
tween the  representatives  of  the  city  and  of  the  company  upon 
this  subject.  This  appears  under  heading  "Roads,"  in  Exhibit 
179.  The  new  construction  of  $4,553.35  should  be  deducted  from 
operating  expenses;  the  amount  of  $2,504.55  for  the  year  1911-12 
should  be  retained  in  operating  expenses,  while  the  amounts  ex- 
pended for  maintenance,  $7,130.41,  should  for  the  reasons  as- 
signed during  our  discussion  of  depreciation  stand  as  an  operat- 
ing charge. 

(15)  Fences,  $22,012.33.  The  heavy  expenditures  of  this 
classification  occurred  during  the  year  1909-10.  At  that  time  the 
company  rebuilt  many  of  the  fences  around  its  properties  in  a 
more  substantial  manner.  Because  of  the  betterment  involved  in 
this  work,  the  company  has  conceded,  as  appears  in  Exhibit  179, 
and  again  on  page  "c"  of  Exhibit  221,  an  amount  of  $10,350  as 
chargeable  to  new  construction.  Of  the  balance,  $1,922.33  is 
designated  maintenance  and  $9,740  as  renewal.  Both  these  sums 
should  be  retained  as  operating  charges,  the  latter  upon  the 
theory  heretofore  discussed. 

(16)  Tools  and  Appliances  of  Pumping  and  Other  Depart- 
ments, $4,459.46.  This  heading  covers  tools  and  appliances  re- 
quired by  the  pumping  stations.  They  are  constantly  being  lost, 
stolen  or  broken  and  their  replacement  is  almost  continual.  Such 
charges  should  be  made  to  operation,  even  though  new  tools  may 
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be  involved  because  the  amounts  are  small  and  their  immediate 
amortization  reduces  the  bookkeeping  costs  and  simplifies  the  con- 
duct of  the  company's  business. 

We  quote  from  the  testimony  of  Muhlner: 

(Ab.  2696;  Tr.  9200)  "Tools  and  appliances  at  pumps;  that 
means  the  tools  and  appliances  used  at  the  pumping  stations,  and 
also  the  tools  used  in  the  operating  departments,  such  as  the  ship- 
ping department,  the  city  distribution  department,   and  the  water 

division. ' ' 

*     #     #     #     * 

(Ab.  2697;  Tr.  9204-6)  "When  we  construct,  for  instance,  a 
pumping  station,  we  include  in  the  construction  cost  of  that  pump- 
ing station  not  only  the  building  and  the  pumps,  but  also  the 
hand  tools;  in  other  words,  equipping  that  station  completely  at 
the  time  when  it  was  used  as  an  operating  unit.  Any  time  that  we 
replace  any  of  the  small  tools  at  that  pumping  station,  we  charge 
that  to  maintenance.  I  am  very  sure  that  with  hardly  any  excep- 
tion at  all  these  tools  that  Mr.  Bailhache  took  exception  to  are 
tools  that  practically  replaced  other  tools  that  had  been  formerly 
charged  to  the  construction  account.  Small  tools  would  not  be 
charged  against  depreciation  account.  The  Railroad  Commission 
does  not  require  that.  If  you  were  to  take  every  75  cent  or  95 
cent  item  and  charge  it  to  depreciation  account  as  you  replaced 
either  a  tool  or  any  other  small  piece  of  equipment,  you  would 
have  an  endless  amount  of  accounting  which  would  be  an  im- 
practicable thing  to  do  in  a  big  corporation  of  this  kind.  When 
we  built  a  pumping  station  we  had  that  station  complete,  with  all 
the  necessary  tools  to  operate  it.  It  is  included  in  the  cost  of  the 
pumping  station,  but  it  is  not  included  in  the  depreciation  items 
of  that  pumping  station." 

(17)  Telephone  System,  $19,148.52.  These  charges  are  in 
practically  the  same  category  as  those  noted  under  item  No.  15, 
"Fences."  During  the  year  1909-10  the  company  rehabilitated 
its  entire  telephone  system,   replacing  some   old  lines  and  instal- 
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ling  in  certain  cases  new  poles  and  equipment.  There  was  an  ele- 
ment of  betterment  in  this  work  of  replacement  which  has  been 
agreed  to  in  the  sum  of  $2,000  (9741;  9210;  Plaintiff's  Exhibit 
179).  The  balance  of  this  account  represents  the  maintenance, 
$1,007.40  and  replacement,  $16,141.12,  both  of  which  should  be 
retained  as  operating  charges. 

(18)  Changing  Location  of  Pipe  Lines,  $15,476.23  (9211; 
9213;  9218).  This  classification  represents  the  expense  of  chang- 
ing pipe  lines,  due  to  change  in  grades  of  city  streets  or  county- 
roads,  and  to  changes  in  the  connections  at  the  pumping  stations. 
Muhlner  thus  describes  the  nature   of  the  charges : 

(Ab.  2699;  Tr.  9211)  "The  next  item  is  changed  location  of 
pipe  lines,  etc.  By  that  is  meant  changing  the  location  of  pipe 
lines  by  reason  of  changing  grades  in  city  streets,  and  to  place 
the  pipe  lines  on  more  advantageous  ground,  and  to  change  the 
connections  to  the  pipe  lines  at  the  pumping  station,  and  by  that 
I  have  particular  reference  to  one  complete  change  that  was  made 
at  Clarendon  Heights  pump  and  another  change  at  Belmont  pump. 
These  are  charged  by  Mr.  Bailhache  to  capital  account." 

A  large  item,  $2,250,  incurred  in  1908,  represents  a  change 
in  location  of  a  30-inch  pipe  near  Centerville.  To  the  extent  that 
such  items  involve  betterments,  the  amount  of  such  betterment 
might  be  charged  to  construction.  If  the  whole  amount  is  added 
to  capital,  the  construction  account  thus  shows  the  original  cost 
of  the  property  on  the  books  of  the  company  in  its  first  position 
as  well  as  the  cost  in  its  new  position,  thus  making  a  duplicate 
capital  account  where  only  one  piece  of  work  physically  exists, 
and  only  one  value  can  be  given  in  determining  its  reproduction 
cost.  If  the  item  were  a  large  one,  its  payment  might  become 
a  burden  upon  the  rate-payers,  but  it  is  for  this  reason  Metcalf 
states  (9213)  that  the  company  should  be  allowed,  in  addition  to 
depreciation  allowance,  a  contingent  allowance  to  cover  such 
emergencies.  A  pro-rating  of  heavy  expenses  over  a  period  of 
years,  as  suggested  by  Ellis  (9214)  would  also  be  proper. 
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A  portion  of  the  amount  included  in  this  segregation  covers 
the  change  of  location  of  the  Laguna  Honda  sewer  to  protect 
the  Lake  Honda  reservoir.  The  sewer  was  dangerously  near  the 
reservoir  and  was  moved  to  a  less  dangerous  position.  Costs  of 
this  type  cannot  be  included  in  capital  and  are  unquestionably 
operation   charges. 

(19)  Care  of  Gardens,  Protection  of  Trees,  Forestration  Main- 
tenance, $18,423.90  (9225-6).  During  the  discussion  of  this  classi- 
fication it  was  found  that  Hazen  had  included  in  his  inventory  of 
properties  an  amount  for  gardening  and  planting  at  various  sta- 
tions. Such  gardening  is  shown  in  Exhibit  179  (9740)  and  in 
Exhibit  221,  at  page  "c,"  amounting  to  $3,710.44,  and  the  items 
thereby  covered  are  conceded  to  be  proper  eliminations  from  op- 
eration charges.  The  balance  of  the  items  on  the  list,  represent- 
ing the  cost  of  planting  gardens  along  the  pumping  stations,  pro- 
tecting trees  that  have  already  been  planted,  replacing  trees  that 
have  previously  been  charged  to  forestration  work,  are  all  proper 
charges  to  operation  expenses.  New  forestration  work,  to  which 
original  planting  of  trees  has  been  charged,  is  attributed  to  the 
capital  account,  and  has  been  so  charged  on  the  company's  books. 
Care  of  gardens  and  grounds  is  no  way  a  capital  account,  and 
only  where  large  tracts  are  laid  out  to  protect  the  runoff  of  water- 
sheds should  the  charge  be  made  to  capital.  The  figures  in  this 
classification  do  not  represent  such  new  forestration  work.  The 
development  of  cultivation  at  Merced  and  Sunol  was  treated  sep- 
arately by  Hazen  in  his  inventory,  and  no  part  of  the  expense 
attached  to  these  nurseries  is  contained  under  the  above  classifi- 
cation.    The  nature  of  these  charges  is  thus  stated  by  Muhlner: 

(Ab.  2703;  Tr.  9224-6)  "No.  19,  the  care  of  gardens,  etc.: 
These  figures  represent  Mr.  Bailhache's  deductions  for  plant 
gardens  around  pumping  stations  and  cottages,  protecting  trees 
that  had  already  been  planted,  replacing  the  trees  at  Crystal 
Springs  and  San  Andreas  that  have  been  originally  planted,  and 
charges   to   forestration   work,    and   the   maintenance    of    grounds 
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around  the  pumping  stations,  the  maintenance  of  plants  and  trees 
in  conjunction  with  that  kind  of  work.  There  is  no  original 
forestration  here.  In  the  1912  account  we  took  out  something  like 
$3,000  or  $4,000,  which  Mr.  Bailhache  has  noted  in  his  accounts, 
and  charged  that  to  capital.  That  represented  the  portion  of  this 
work  that  was  chargeable  to  capital. 

"When  I  say  'forestration,'  I  mean  planting  large  areas  for 
the  purpose  of  keeping  the  water  intact,  and  to  eliminate  evapora- 
tion, and  to  protect  the  watersheds.  I  do  not  mean  to  say  that 
there  is  not  included  in  here  costs  of  planting  around  the  stations, 
or  beautifying  some  of  the  wTalks  of  the  company  at  Sunol,  or 
some  planting  along  the  county  road  on  its  Pleasanton  and  Sunol 
properties ;  I  mean  for  general  forestration  work,  and  I  am  very, 
very  sure  there  are  none  of  those  items  in  here. 

"When  the  forest  was  originally  laid  out,  it  was  charged  to 
capital.  Some  of  the  trees  died  in  the  course  of  the  year;  we 
replaced  those  trees  that  had  been  originally  placed  in  the  ground, 
and  originally  charged  to  capital,  and  this  is  much  of  the  expense." 

(20)  Experimental  Work,  $732.57  (9227).  The  amount  is 
small  and  principally  covers  expenditures  for  an  experimental 
screen  system  at  Lake  Honda.  It  is  obviously  necessary  that  the 
company  should  carry  on  experimental  work  from  time  to  time  in 
order  to  effect  economies  of  operation.  Sometimes  such  work 
leads  to  permanent  improvements,  in  which  case  the  preliminary 
work  could  be  charged  to  new  construction.  In  this  instance, 
however,  the  result  of  the  experiment  was  unsatisfactory,  the  at- 
tempt was  abandoned,  and,  in  accordance  with  sound  accounting 
practice,  the  charge  should  be  allowed  as  an  operating  expense. 

(21)  Auto  Equipment,  Repairs  and  Maintenance,  $19,576.39 
(9232).  This  amount  represents  the  value  of  automobiles  pur- 
chased for  use  in  the  operating  departments  of  the  company,  to- 
gether with  repairs  and  maintenance  charges.  They  were  not 
included  in  the  inventory,  and  as  suggested  by  the  court  (9234) 
constitute  equipment  of  short  life.     Even  if  its  use  extends  over 
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several  years,  it  is  entirely  feasible  and  proper  to  charge  the 
whole  amount  expended  to  operation,  as  it  is  paid,  provided  such 
charges  are  not  too  large  and  are  not  included  in  the  inventory. 
The  classification  is  in  the  same  category  as  tools  and  appliances. 
It  is  agreed  that  the  entire  amount  be  apportioned  over  the  eight 
years  in  controversy.  This  has  been  done,  and  the  city  in  Ex- 
hibit 208  restores  these  amounts  to  operating  expenses.  In  the 
company's  Exhibit  221,  the  amount  is  resegregated  in  the  operat- 
ing expenses  for  the  eight  years. 

(22)  Non-operating  Expenses,  $36,243.12  (9237,  9244).  These 
charges  are  what  the  city  has  designated  non-operating  accounts 
of  complainant.  Of  these,  Lobos  Creek  and  Portola  expenses  are 
admitted  by  the  company  to  come  within  that  description.  The 
others,  Niles  aqueduct,  Niles  screen  system,  Pescadero  (represent- 
ing the  expense  of  hydrographic  work  at  Pescadero),  and  Cala- 
veras, involve  expenses  incurred  in  the  ordinary  conduct  of  com- 
plainant's business.  When  this  account  was  under  consideration, 
however,  the  city  was  reminded  that  it  had  not  only  deducted 
these  so-called  non-operating  accounts  from  total  operating  ex- 
penses, but  had  included  in  revenue  all  income  from  the  non-op- 
erating properties.  The  injustice  of  this  course  has  been  conceded. 
All  these  accounts  have,  therefore,  been  restored  to  operating 
expenses  by  the  city  in  Exhibit  208. 

MR.  SEARLS:  In  Exhibit  233  both  the  revenue  and  these 
expenses  have  been  deducted. 

MR.  GREENE:  That  is  correct,  Mr.  Searls,  although  I  have 
not  seen  that  exhibit  yet. 

THE  MASTER:     That  is  the  opposite  of  the  other  procedure. 

MR.  SEARLS:  Yes,  sir.  Our  idea  in  restoring  it  was  to  en- 
able us  to  make  a  clean  deduction  of  the  whole  thing  in  this  other 
exhibit  and  avoid  duplication. 

MR.  GREENE:  It  would  be  well,  Mr.  Searls,  to  postpone  ref- 
erence to  that  until  you  actually  introduce  the  exhibit;  I  cannot 
discuss  it  until  I  have  seen  the  exhibit. 
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(23)  Operating  Supplies,  $5,034.11  (9241-2;  9255-7).  This 
classification  consists  of  a  number  of  items  covering  operating 
supplies  of  various  departments,  such  as  garden  hose  and  other 
similar  items  properly  chargeable  to  operation.  These  items  are 
never  covered  by  depreciation.  One  charge  of  $685.75  for  meter 
parts  represents  the  cost  of  certain  parts  that  are  used  entirely 
in  thf  repair  and  maintenance  of  meters.  Bailhache  admitted  that 
this  account  should  be  retained  in  operating  expenses.  Other 
similar  items  were  fuel  oil,  lubricating  oil,  insurance,  all  of  which 
should  unquestionably  be  retained  as  operating  charges. 

(24)  Donations,  $20,396.76  (9258).  These  are  donations  to 
charitable  institutions,  churches  and  hospitals,  and  amount  to  an 
average  of  less  than  $3,000  for  each  of  the  years  in  controversy 
over  the  entire  period.  It  seems  to  us  that  the  charges  should 
be  allowed,  but  since  the  courts  and  commissions  have  generally 
not  taken  this  view,  the  company  has  deducted  these  amounts 
from  total  operating  expenses  in  its  Exhibit  221. 

(25)  Miscellaneous  Eliminations,  $99,443.44  (9123,  et  seq). 
The  details  of  this  classification  are  shown  on  page  12  of  Exhibit 
176.     We  shall  briefly  consider  the  more  important  items : 

Floral  pieces,  $66.50;  Board  of  Supervisors  and  Health  De- 
partment Trips  of  Inspection,  $7,009.12,  are  conceded  by  the  city 
(9123).  Expenditures  on  account  of  transcribing  testimony, 
$812.42,  taken  at  the  various  meetings  held  by  the  Board  of  Su- 
pervisors during  the  rate-fixing  period  (9124).  These  come  within 
the  same  category  as  other  expenses  incurred  in  this  litigation 
and  should  be  so  treated. 

THE  MASTER:  Of  course,  Mr.  Greene,  it  is  to  be  pointed  out 
for  your  consideration  that  there  is  a  distinction  to  be  drawn  for 
expenses  incurred  during  the  fixing  of  the  rate  and  expenses  in- 
curred in  an  attack  upon  the  ordinance. 

MR.  GREENE:  I  think  your  Honor's  suggestion  is  entirely 
correct.  The  amount  was  not  a  very  considerable  one  and  per- 
haps I  inadvertently  let  it  follow  the  other;  of  course,  it  is  clear 
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that  the  expenses  do  in  a  sense  differ,  one  being  called  for  each 
year  and  the  other  depending  on  the  ordinance  actually  passed. 

THE  MASTER :  I  should  think  as  an  offhand  opinion  that  any 
expenses  that  you  might  incur  before  the  Board  of  Supervisors 
or  before  the  Railroad  Commission  in  order  to  justly  determine 
what  your  rates  should  be,  should  be  allowed;  there  is  a  question, 
of  course,  as  to  the  other  matter. 

MR.  SEARLS :  My  only  question  on  that  subject  was  whether 
those  were  actually  the  expenses  of  transcribing  the  proceedings 
before  the  Board  of  Supervisors  or  whether  it  was  for  court  liti- 
gation.    I  don't  think  it  appeared  just  what  it  was  for. 

MR.  GREENE :  I  think  you  will  find  it  at  page  9124.  Those 
expenses  covered  practically  entirely  the  services  of  a  stenographer 
to  take  down  the  proceedings  held  before  the  board. 

THE  MASTER :    I  recall  something  of  the  sort  in  the  evidence. 

MR.  SEARLS :  I  think  that  is  a  proper  charge.  I  had  it  in 
mind  that  we  had  conceded  that. 

MR.  GREENE:     No,  I  don't  think  you  did  concede  that. 

Albums  and  Pictures  of  the  Spring  Valley  Properties,  $783.70. 
This  amount  was  for  pictures  prepared  in  albums  for  the  com- 
pany's officers,  and  there  is  nothing  in  them  concerning  Hetch 
Hetchy  matters  (9124). 

Schussler  Lectures,  $2,316.28  (9124)  represent  costs  for  lan- 
tern slides  and  the  services  of  the  lantern  used,  and  other  inci- 
dental expenses  incurred  in  the  delivery  by  Mr.  Schussler  of  lec- 
tures upon  the  Spring  Valley  system.  The  expense  was  incurred 
as  a  part  of  a  campaign  of  publicity  and  the  propriety  of  its  al- 
lowance has  been  considered  in  an  earlier  discussion. 

Funeral  Expenses,  $294.  This  was  finally  conceded  by  the  city 
(9126). 

Relief  Maps  (9127)  have  been  considered  in  principle  else- 
where, and  should  plainly  be  retained. 

Panama-Pacific  International  Exposition  Subscription,  $26,500; 
San    Francisco    Convention    League,    $1,200,    and    Subscription    to 
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Laud  Show,  $767.10,  were  donations  and  should  receive  the  same 
treatment  that  other  donations  may  be  given.  They  have  been  de- 
ducted from  operating  expenses  by  complainant  in  Exhibit  221, 
page  "c." 

San  Carlos  Connection,  $270.38  (Ab.  2678;  Tr.  9128)  is  thus 
explained  by  Muhlner : 

"We  rent  some  property  from  the  San  Carlos  Syndicate  in  the 
Crystal  Springs  watershed.  It  is  only  a  temporary  leasehold,  and 
this  was  a  connection  which  was  part  of  the  arrangement  of  that 
lease,  and  should  be  considered  as  a  temporary  connection.  *  *  * 
It  is  a  question  of  charging  this  directly  in  the  year  when  the 
expense  was  made,  or  allotting  it  over  a  period  of  5  or  10  years. 
The  practical  thing  to  do  is  to  charge  it  when  the  expenditure 
was  made." 

The  Evans  Report  on  Water  Supply,  $125;  the  Hazen  Report 
on  the  Treatment  of  Water,  $372  (9132)  ;  the  Von  Geldern  Report 
on  Pleasanton  Property,  $405  (9132)  ;  the  Branner  Report  on 
Pleasanton  Property,  $495 ;  the  Wagoner  Report  on  Water  Supply, 
$733.60,  are  all  services  of  a  kind  heretofore  discussed,  clearly 
incidental  to  the  conduct  of  the  company's  properties,  and  should 
be  retained  in  the  account  to  which  they  were  originally  dis- 
tributed.    They   are   unquestionably   operating   charges. 

THE  MASTER:  Mr.  Greene,  something  that  you  read  back 
there  reminds  me  of  that  Phelps  tract :  what  disposition  was  ever 
made  of  that?  That  is  a  piece  of  land  you  do  not  own;  you  have 
it  under  option  and  you  are  paying  something  on  it? 

MR.  GREENE:  Yes,  we  are  paying  $5,000  a  year,  which 
amounts  to  about  6%  of  the  value.  Your  Honor  will  remember 
that  Mr.  Olney  made  the  statement  that  it  was  entirely  satisfactory 
to  the  company  to  take  either  the  value  that  our  appraisers  gave  to 
that  property  or  to  allow  the  amounts  we  are  paying  on  account 
of  it  as  an  operating  charge. 

MR,  SEARLS:     Did  the  city  deduct  the  interest  charges? 
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THE  MASTER:  I  don't  think  you  did,  Mr.  Searls.  It  cropped 
up  in  the  cost  of  the  appraisal  of  the  lands  and  it  was  objected 
to  and  that  is  the  last  I  remember  of  it. 

MR.  GREENE:  I  think  we  treated  that  in  our  land  tabula- 
tions, both  including  it  and  excluding  it. 

THE  MASTER:  I  don't  see  how  it  can  very  well  be  counted 
as  a  part  of  your  capital,  Mr.  Greene,  since  you  have  not  paid 
for  it. 

MR.  GREENE:     That  was  our  notion  about  it,  too. 

THE  MASTER:  I  presume  that  if  it  is  performing  a  service 
in  protecting  the  watersheds  the  interest  should  be  allowed  in 
the  operation  expenses. 

MR.  SEARLS:  That  was  my  thought  about  it,  your  Honor. 
I  think  that  is  the  present  status  of  the  matter,  too.  I  don't 
think  you  have  included  it  in  your  final  rating  base,  have  you? 

MR.  GREENE :     No,  we  have  not. 

The  item  of  $24,295.51  has  been  previously  considered.  It  will 
be  recalled  that  a  portion  of  this  charge  was  necessarily  incurred 
in  connection  with  the  ordinary  operation  of  the  company's  prop- 
erties, and  that  a  portion  of  it  is  attributable  to  the  presentation 
of  the  company's  case  at  Washington.  (See  Exhibit  No.  218  for 
detail). 

The  item  of  work  for  the  city  on  Sale,  has  been  reduced  from 
$6,874.44  to  $4,687.22,  and  in  that  amount  the  elimination  is 
agreed  to. 

The  items  of  printing  reports,  $298,  elevator  man's  uniform, 
$22.50,  charged  by  Bailhache  to  construction,  and  flowers  for 
office,  $11.50,  are  too  small  for  consideration. 

The  item  of  Legal  Expense  for  Britton  and  Gray,  $2,528.58, 
"covered  service  in  connection  with  the  representation  of  the 
company  in  Washington  in  connection  with  the  Hetch  Hetchy," 
(9137)  and  should  receive  the  same  treatment  that  other  expenses 
of  that  kind  are  given.     (See  Exhibit  218,  page  4). 

The  item  of  Engineering  Department  Salaries,  $9,738.78,   con- 
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tains  the  same  items  as  are  covered  by  the  charge  of  $5,631.23, 
appearing  on  page  12,  and  $1,635.85  appearing  on  page  11,  there- 
fore representing,  to  that  extent,  a  duplicate  deduction.  The  city 
admitted  this  error  and  accordingly  corrected  its  figures  in  Ex- 
hibit 208  to  the  extent  of  $7,267.08.  This  leaves,  net,  in  their 
exceptions,  the  same  figure,  $7,267.08.  Of  this  amount,  $1,635.85 
has  been  conceded  by  the  company  as  a  proper  charge  to  new 
construction  for  preliminary  surveys,  etc.,  and  is  so  accounted  in 
Plaintiff's  Exhibit  221.  The  balance,  $5,631.23,  represents  en- 
gineering department  salaries  in  compiling  data  used  in  report  of 
resources  of  complainant  and  in  engineering  work  for  permanent 
records,  and  is  explained  in  Plaintiff's  Exhibit  218,  and  detailed 
on  pages  9284-5. 

Exchange  on  Coupons,  $93.57,  should  receive  the  same  treat- 
ment as  is  accorded  to  the  income  tax  on  account  of  coupon  pay- 
ments.    They  are  expenses  of  the  same  type. 

We  have  thus  considered  in  detail  all  the  larger  items  claimed 
to  be  improper  operating  charges,  and  have  considered  in  principle 
the  groups  of  similar  items.  In  a  few  instances  there  was  suf- 
ficient foundation  for  the  claim  to  result  in  concessions  by  the 
company.  Any  further  eliminations  are,  however,  contested,  and 
it  is  submitted  that  the  operating  expenses  should  be  treated  by 
the  court  as  they  were  by  complainant,  unless  there  is  some  posi- 
tive error  or  definite  showing  of  their  impropriety. 

There  is  very  little  that  remains  now,  your  Honor.  It  did 
seem  to  me  that  it  might  possibly  be  helpful  to  have  before  your 
Honor  a  tabulation  showing  the  asserted  operating  expenses  both 
including  and  excluding  the  water-rate  suits  and  the  results  which 
follow  from  applying  those  various  incomes  to  the  reproduction 
cost  of  the  property  and  to  the  rating  bases  as  assumed  by  Mr. 
Hazen  and  Mr.  Metcalf.  I  think  there  are  eight  tables  altogether. 
And  I  will  present  them  as  Table  No.  74.  I  ought  to  add,  in  order 
that  the  tabulations  may  not  be  misleading  that  in  connection 
with  the  tables  which  cover  the  expenses  of  the  water-rate  suits, 
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that  the  bookkeeping  expense  has  not  been  included  and  should 
be  added  for  an  absolutely  definite  determination.  I  call  your 
Honor's  attention  to  the  fact  that  in  general  the  exclusion  of  the 
water-rate  suits  amounts  to  an  increase  in  the  net  rate  of  return 
of  approximately  one-tenth  of  one  per  cent,  each  year. 

THE  MASTER:  That  is,  by  spreading  them  equally  over  the 
years  here  in  controversy? 

MR.  GREENE:     Exactly,  your  Honor,  yes. 

THE  MASTER:  But  if  you  took  them  as  they  were  incurred 
it  might  not  run  that  way? 

MR.  GREENE:     It  would  not,  of  course,  run  that  way. 

THE  MASTER:  And  in  stating  one-tenth  of  one  per  cent,  you 
include  the  later  expenditures  as  well  as  those  during  the  period? 

MR.  GREENE:     I  have,  your  Honor,  yes. 

Perhaps  I  ought  also  to  add  that  the  calculation  has  been 
made  both  upon  the  basis  of  the  reproduction  cost  of  the  prop- 
erties including  the  cost  of  cutting  and  replacing  pavements  and 
overhead  allowances  on  land  and  a  similar  computation  excluding 
such  allowances.  I  think  as  a  matter  of  interest, — though  they  are 
not  of  vital  interest — they  might  be  inserted  at  this  point  in  the 
argument. 

[Table  inserted  opposite] 
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CLOSING  ARGUMENT  FOR  COMPLAINANT. 

MR.  GREENE :  For  the  most  part,  the  argument  of  counsel 
for  defendant  is  based  upon  testimony  either  set  forth  in  our 
opening  argument  or  specifically  considered  and  referred  to 
therein.  There  are,  however,  certain  suggestions  and  statements 
which  we  did  not  consider  in  our  opening,  and  with  the  accuracy 
of  which  we  feel  bound  to  take  issue.  We  shall  studiously 
attempt  to  avoid  any  discussion  which  will  be  found  in  our 
opening  argument,  and  we  of  course  are  proceeding  on  the  theory 
that  a  failure  on  our  part  to  discuss  counsel's  contentions  should 
not  be  construed  as  in  any  sense  a  concession  that  their  correct- 
ness is  admitted. 

I  may  as  well  admit  frankly  at  the  start  the  surprise  on  this 
side  of  the  room  when  counsel  on  the  other  side  stated  that 
Hazen's  valuation  was  "made  without  any  particular  consideration 
of  detail,"  and  that  Mr.  Hazen  has  "never  gotten  down  to  the 
brass  tacks  of  construction";  that  his  was  a  snapshot  judgment; 
that  his  appraisals  wTere  hastily  made  over-night  without  considera- 
tion of  details;  that  he  jumped  from  crag  to  crag;  that  his  only 
tunnel  experience  was  in  driving  the  Little  River  tunnel. 

I  was  at  first  tempted  to  dismiss  these  suggestions  with  the 
statement  which  I  made  in  our  opening  argument,  that  if  Hazen's 
care  in  valuation,  his  technical  skill,  and  his  absolute  integrity 
were  not  demonstrated  to  your  Honor's  satisfaction  while  he  was 
on  the  stand,  their  existence  cannot  be  established  in  an  oral 
argument.  It  seemed  to  us,  as  this  case  progressed,  that  one  of  its 
remarkable  incidents  was  the  familiarity  to  the  minutest  detail 
which  Hazen  had  with  the  properties  of  complainant.  It  was  my 
privilege  to  accompany  him  on  some  of  his  trips  of  inspection.  I 
was  with  him  when  he  examined  the  submerged  pipes  at  Dumbar- 
ton. The  trip  was  planned  in  such  a  way  that  we  arrived  at  Dum- 
barton at  the  lowest  tide  of  a  given  month.  We  climbed  down  from 
the  Southern  Pacific  bridge  after  having  inspected  the  pipe  at  the 
Dumbarton  end,  went  out  on  the  flats,  and  for  over  an  hour  and 
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a  half  Mr.  Hazen  was  engaged  in  making  technical  examinations 
of  the  condition  of  the  pipe,  the  method  of  construction,  the  action 
of  the  tide  and  the  water;  and  his  explanation  to  me  as  to  the 
reasons  for  his  opinions  was  one  of  the  illuminating  experiences 
through  which  I,  personally,  have  passed.  It  was  the  same  with 
regard  to  other  details.  We  walked  over  many  of  the  flumes  to- 
gether. His  examination  of  them  was  painstaking  and  thorough, 
and  for  counsel  to  suggest  at  this  late  day,  after  an  examination 
of  months — no  part  of  which  proceeded  on  the  theory  of  a  lack  of 
detailed  understanding  of  the  properties  inspected — that  Hazen 's 
work  was  done  without  particular  consideration  of  detail,  seems  to 
me  preposterous.  I  do  not  recall  a  single  instance  in  the  progress 
of  this  case,  where  Mr.  Hazen  was  examined  with  regard  to  a 
given  structure  or  a  portion  of  the  structure,  that  he  did  not  show 
intimate  acquaintance  with  it.  He  was  not  content  to  value  the 
submarine  pipes;  for  instance,  from  the  Dumbarton  bridge,  a 
thousand  feet  away.  He  did  not  rely  upon  an  experience,  so  many 
times  greater  than  Dillman's  that  it  would  sound  like  an  exaggera- 
tion to  express  it  mathematically,  for  the  making  of  his  estimate. 
As  to  Hazen 's  actual  construction  work,  that,  again,  is  another 
point  upon  which  I  should  have  supposed  his  qualifications  would 
have  been  conceded.  I  think  in  counsel's  own  personal  opinion, 
they  are  conceded.  Let  me,  however,  call  your  Honor's  attention  to 
some  of  the  work  which  he  has  actually  done  himself.  "When  I 
say  that  he  did  it  himself  I  mean  that  it  was  done  under  his  direct 
supervision,  and  that  he  was  responsible  for  the  success  or  failure 
of  the  enterprise.  I  shall  not  go  through  the  list  of  works  in 
connection  with  which  Hazen  has  gained  his  experience.  They  ap- 
pear at  page  4166  of  the  record  and  during  the  discussion  of  every 
one  of  the  physical  elements  of  complainant's  plant.  The  munici- 
palities and  places  in  which  he  designed  work  could  be  enumerated 
by  the  score.  The  actual  work  of  construction  includes  such  sup- 
plies as  those  of  Hartford,  Connecticut ;  Poughkeepsie ;  Minneapolis ; 
Ogdensburg,    New   York;    Palmer,    Pennsylvania;    Peekskill,    New 
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York;  Portland,  Maine;  Reading,  Pennsylvania;  St.  Albans,  Ver- 
mont ;  Springfield,  Massachusetts ;  Superior,  Wisconsin ;  Toledo, 
Ohio;  Washington,  D.  C. ;  Watertown,  New  York;  Winnipeg, 
Canada ;  Yonkers,  New  York ;  Ottawa ;  and  Brisbane,  Australia — 
and  I  am  not  mentioning  all  of  them  that  can  be  found  in  the 
record.  If  there  is  one  fact  which  must  be  acknowledged  in  this 
case,  it  is  Hazen's  experience,  ability  and  thoroughness. 

Let  me  take  one  example  from  the  argument  of  counsel  on  the 
other  side.  He  says  that  the  only  actual  experience  in  tunnel  driv- 
ing to  which  Mr.  Hazen  testifies  was  the  Little  River  tunnel  in 
Massachusetts.   Let  us  examine  Hazen's  testimony  at  page  6707: 

"The  Little  River  tunnel  is  the  only  tunnel  driven  under  my 
own  direction  that  I  think  is  comparable  with  the  tunnels  in  this 
system.  I  have  had  to  do  with  other  tunnels  and  have  driven  some 
other  tunnels  which  I  think  are  not  comparable  to  the  tunnels  in 
this  system.  I  have  acted  as  consulting  engineer  for  works  where 
tunnels  were  driven,  and  have  made  estimates  for  tunnels  for 
clients,  in  a  great  many  cases,  and  have  studied  and  have  been 
somewhat  familiar  in  a  general  way  with  tunnel  conditions  and 
costs.  Tunnels  of  this  kind  are  not  driven  every  day.  The  total 
number  of  them  in  the  United  States,  comparable  to  these  tun- 
nels, is  comparatively  limited,  and  it  obviously  would  not  have 
occurred  to  anyone  in  ordinary  general  practice  to  have  driven  a 
large  number  of  them." 

When  counsel  goes  even  further  than  this,  however,  and  states 
that  Hazen  "coolly  added  a  dollar  to  the  Central  Reservoir  costs 
for  what  he  calls  smoothing  of  concrete,  and  40  cents  for  expansion 
joints  which  he  finds  afterwards  were  not  put  in,"  we  reply,  first, 
that  as  to  the  former  point,  counsel  did  not  see  fit  to  examine  him ; 
as  to  the  second  point,  counsel  is  incorrect  when  he  says  that 
Hazen  found  that  the  expansion  joints  were  not  put  in.  There  is 
no  basis  in  the  record  for  the  statement  that  Hazen  accepted 
Dockweiler's  statement  which  he  obviously  believed  to  be  incor- 
rect.  I  refer  to  the  testimony  on  that  point. 
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MR.  SEARLS:  Mr.  Wilhelra  was  here.  Mr.  Hazen  consulted 
with  him.  He  stated  that  he  subtracted  that  50  cents  previously 
added. 

The  testimony  referred  to  by  Mr.  Searls  is  the  following : 

(7433-4)  "THE  WITNESS  [Mr.  Hazen]  :  I  looked  over  the 
joint  question  and  I  can  state  the  result.  The  apparent  contradic- 
tion between  Mr.  Dockweiler  and  myself  evidently  depends  upon 
the  definition  of  expansion  joints.  I  meant  the  structure  and  he 
meant  the  asphalt  in  it.  It  appears  that  the  item  of  expense  in 
the  account  for  the  Central  Reservoir  was  for  the  asphalt  and  not 
for  the  joints,  and  my  earlier  interpretation  of  that  was  wrong 
and  therefore  the  40  cent  differential  ought  to  be  eliminated. 

"THE  MASTER:  Then  your  final  deduction  as  to  the  Central 
Reservoir  cost  would  be — at  page  7320  you  said,  referring  to  the 
difference  in  finish  between  the  two  reservoirs,  'that  in  my  judg- 
ment would  make  a  difference  perhaps  of  one  dollar  a  yard  in 
price;  so  if  we  start  with  $8.50,  Mr.  Dockweiler 's  figure  and  add 
40  cents  for  the  expansion  joints,  that  brings  us  to  $8.90  as  the 
actual  cost  of  the  concrete  in  the  Central  Reservoir.  Adding  one 
dollar  for  the  difference  in  finish  that  brings  us  to  $9.90  and  we 
still  have  the  extra  expansion  joints  in  University  Mound  reser- 
voir concrete  to  account  for.' 

"A.     The  40  cents  would  disappear  from  that  comparison. 

"Q.     It  would  be  $9.50?    A.     $9.50. 

"Q.  You  would  still  have  the  extra  expansion  joints  in  the 
University  Mound  reservoir  to  account  for?       A.     Yes. 

"MR.  SEARLS:  We  have  not  been  able  to  finish  our  com- 
putation the  other  way  on  that  figure,  your  Honor;  Mr.  Ellis 
worked  all  day  yesterday  on  it,  but  it  was  impossible  to  get  it 
completed  for  to-day.  I  will  endeavor  to  present  it  as  soon  as 
possible." 

Counsel  further  says: 

"It  looks  a  good  deal  as  if  he  might  have  made  up  his  mind 
that  $9  per  yard  was  the  proper  price  for  concrete  and  entered  in 


1249 

an  item  for  plant  equipment  and  forms  sufficient  to  make  up  his 
total  where  he  could  not  expand  it  otherwise." 

To  this  I  reply,  as  I  have  stated  before,  that  I  do  not  for  a 
minute  believe  that  counsel  himself  would  make  that  statement  as 
his  own  belief  in  view  of  the  attitude  assumed  by  him  toward 
Hazen  during  the  conduct  of  this  case. 

It  is  further  suggested  that  if  complainant  had  not  called 
Hazen  it  would  have  been  easy  for  its  engineers  to  agree  with 
those  of  defendant  on  structural  values.  I  wonder  if  counsel  has 
forgotten  the  attempts  made  by  us  to  persuade  him  and  his  asso- 
ciate, Mr.  Steinhart,  to  permit  the  witness  to  take  the  matter  up 
in  a  separate  agreement;  if  he  recalls  his  colleague's  consistent 
and  persistent  refusal  to  allow  any  one  of  the  city's  witnesses  to 
take  up  with  any  one  of  the  company's  witnesses — not  Mr.  Hazen, 
but  any  one — the  matter  of  coming  to  an  understanding?  I  won- 
der if  he  remembers  the  suggestion  which  I  made  to  your  Honor 
that  we  should  have  the  structural  valuations  reached  by  arbitra- 
tion? We  have,  in  fact,  passed  that  stage  of  the  inquiry,  but  for 
counsel  to  make  the  suggestion  that  Mr.  Hazen 's  presence  in  the 
case  prevented  an  agreement  between  the  city  and  the  company 
on  structural  values  is  something  so  unfair  to  Mr.  Hazen  and  so 
contrary  to  the  facts,  as  I  understand  them,  that  it  cannot  be 
allowed  to  pass  unchallenged.  It  is  perhaps  worthy  of  note  that, 
at  the  time  such  discussions  were  had,  counsel  on  the  other  side 
did  not  even  know  the  figures  of  our  engineers.  Furthermore,  if 
counsel  really  believes  that  an  agreement  could  have  been  reached 
between  Dillman  and  the  engineers  who  represented  the  company, 
aside  from  Mr.  Hazen,  why  wras  it  that  such  an  agreement  could 
not  have  been  reached  with  Mr.  Hazen,  whose  estimates  counsel 
has  repeatedly  and  continuously  pointed  out  and  emphasized,  were 
lower  than  those  of  the  other  engineers  called  by  the  company? 

As  to  the  suggestion  that  Hazen  was  born  in  the  east  and  that 
a  large  portion  of  his  work  was  done  there,  I  feel  that  no  discus- 
sion is  necessary.    Hazen  knew  more  about  the  plant  of  complain- 


1250 

ant,  more  about  its  history,  more  about  its  cost  of  construction, 
than  any  witness  produced  by  defendant,  and  I  include  the  witness 
Dockweiler  in  that  statement.  If  counsel's  criticism  is  justified 
here,  why  is  it  that  he  has  failed  to  attempt' an  explanation  as  to 
Hazen's  being  called  by  the  city  to  advise  it  upon  one  of  the  most 
important  municipal  problems  which  it  has  ever  had  to  face?  Why 
did  it  not  call  Dillman  to  advise  it  at  that  time?  If  an  eastern 
training  and  experience  is  such  a  handicap  in  California,  why  did 
the  city  not  call  Dockweiler  instead  of  employing  John  R.  Freeman 
upon  its  proposed  construction?  Counsel  on  the  other  side  knows 
the  answer  to  these  questions  as  well  as  your  Honor  does.  The 
fact  is,  and  counsel  will  not  dispute  me  in  this,  that  we  have  had 
an  opportunity  of  seeing  a  most  unusual  man,  and  that  everyone 
in  this  case  was  impressed  with  his  candor,  ability,  experience  and 
thoroughness.  It  is  an  entirely  useless  procedure  for  counsel  to 
attempt  to  undermine  Hazen's  testimony  with  any  such  criticisms 
as  those  just  considered. 

The  most  interesting  comparison  drawn,  however,  is  that  be- 
tween Dockweiler  and  Metcalf,  counsel  saying  that  if  Dockweiler 's 
lack  of  experience  incapacitates  him  for  work  of  this  kind,  "it 
disqualifies  Mr.  Metcalf  also."  Is  it  possible  that  he  has  read  Met- 
calf's  qualifications?  Does  he  know  that  Metcalf  actually  designed, 
constructed  and  operated  water  works  in  the  following  places: 
Albany,  Indiana;  Boulder,  Colorado;  Bristol,  Connecticut;  Concord, 
Massachusetts;  Indianapolis,  Indiana;  Las  Vegas,  New  Mexico; 
Milford,  New  Hampshire;  Milton,  Massachusetts;  Providence, 
Rhode  Island?  And  that  there  are  a  number  of  similar  works 
which  Mr.  Metcalf  has  advised  in  one  way  or  another  concerning 
questions  of  operation  or  construction?  It  is  further  suggested 
that  he  is  a  man  of  the  corporations;  that  he  always  represents 
the  moneyed  interests.  Let  me  quote,  however,  from  his  testi- 
mony:     (4189) 

"In  the  valuation  of  the  water  works  properties  I  have  referred 
to,  certain  works  I  represented,  or  acted  for  the  municipality — 
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in  the  case  of  the  Kennebec  Water  District,  in  Maine ;  the  Kittery 
Water  District  in  Maine;  the  Livermore  Falls  Water  District  in 
Maine;  the  New  Market  Water  Works,  N.  H. ;  the  North  Conway, 
N.  H.,  water  works;  the  Portland  Water  District,  Maine;  and  the 
Rumford  and  Mexico  Water  District,  Maine. 

(4190)  "Q.  Will  you  state,  but  not  in  detail,  the  number  of 
municipalities  to  which  you  have  given  advice  on  that  subject? 

"A.     I  suppose  40  or  50  of  them,  perhaps." 

And  again,  on  cross-examination :     (4191-2) 

"Q.  The  majority  of  the  cases  in  which  you  have  testified  has 
been  on  the  side  of  the  water  companies,  has  it  not? 

"A.  No,  sir;  I  think  not.  I  think  it  has  been  about  equally 
divided.    I  don't  know  that  I  have  counted  them  up  to  see." 

Does  this  record  of  experience  and  accomplishment  read  like 
the  examination  of  Dockweiler,  to  which  I  referred  your  Honor  in 
my  opening? 

We  could  not  but  be  amused  at  the  very  careful  manner  m 
which  the  qualifications  of  Dillman  and  Dockweiler  were  discussed 
by  counsel.  Of  Dockweiler  we  have  nothing  to  add  to  what  we 
said  in  our  opening  statement.  As  to  Dillman  we  wish  to  make 
some  comments  upon  the  following  statements  of  counsel: 

(Argument,  p.  1411)  "Mr.  Dillman  emphasizes,  with  respect 
to  the  construction  of  dams,  the  peculiar  characteristics,  from  an 
engineering  standpoint,  of  the  dams  in  the  western  states,  particu- 
larly in  California.  *  *  *  When  Mr.  Dillman  has  compared 
each  of  the  Spring  Valley  structures,  as  he  has  testified  he  has, 
with  his  own  experience  as  to  the  cost  of  that  type  of  construction 
and  applied  to  it  his  first-hand  knowledge  of  local  labor  conditions, 
material,  prices  and  climatic  conditions  and  everything  else  that 
goes  to  affect  the  cost  of  a  job,  Mr.  Dillman 's  judgment  stands  as 
a  pretty  fair  indication  of  what  the  cost  of  that  job  is  (1412) 
going  to  be.  *  *  *  Mr.  Dillman  has  not  attempted  to  go 
(1413)    outside  of  the  construction  with  which  he  is  familiar.     A 
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procedure  which  would  be  dangerous  in  the  hands  of  a  man  who 
had  less  actual  construction  experience  in  this  locality  becomes 
safe  in  the  light  of  his  extensive  experience  and  knowledge  of  the 
completed  cost  of  construction." 

Of  these  statements  we  can  only  speculate  as  to  whether  coun- 
sel received  a  copy  of  the  same  transcript  that  came  to  us. 
Dillman  has  never  built  in  California,  so  far  as  we  are  advised,  a 
structure  which  he  is  willing  to  call  a  dam.  The  only  concrete 
dam  he  ever  built,  as  far  as  the  record  shows,  is  that  at  Oregon 
City,  which  impounded  20  feet  of  water.  When  Mr.  Dillman  is 
comparing  Spring  Valley  structures  with  those  other  structures  to 
which  counsel  refers  as  having  been  built  by  him,  with  what  sub- 
marine pipes  did  he  compare  those  at  Dumbarton?  With  what 
concrete  dams  did  he  compare  the  Crystal  Springs  dam?  With 
what  wrought  iron  did  he  compare  that  of  the  Spring  Valley  sys- 
tem? With  what  tunnels  did  he  compare  the  lined  tunnels  of  this 
system?  With  what  domestic  water  supply  did  he  compare  that 
of  the  Spring  Valley  Water  Company?  Will  counsel  earnestly 
argue  that  Dillman  is  experienced  in  these  branches  of  the  case? 
If  counsel  had  construction  work  of  the  character  involved  in  the 
structures  which  we  have  been  considering  for  the  last  year,  would 
he  employ  Dillman  and  Dockweiler,  or  Hazen  and  Metcalf? 

Counsel  seems  to  make  a  point  of  something  which,  to  us,  was 
very  unimportant,  namely,  my  suggestion  that  Dockweiler  was 
withdrawn  before  the  close  of  the  case.  It  is  a  matter  of  entire 
indifference  to  us  whether  Dockweiler  was  withdrawn  or  not.  He 
certainly  did  not  testify  upon  points  which  he  has  always  covered 
in  every  other  rate  case  in  which  he  has  been  a  witness.  Since 
the  question  is  a  vexed  one,  however,  I  suggest  to  counsel  that  we 
agree  when  the  subject  again  comes  up  for  discussion,  if  it  does, 
that  this  witness  suddenly  and  mysteriously,  before  the  end  of  the 
case,  evaporated. 

I  shall  now  briefly  consider  certain  points  that  were  raised  in 
the  discussion  of  the  structures. 
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Wrought  Iron. 

Counsel  claims  that  Hazen's  figures  are  subject  to  attack 
because  he  has  not  laid  wrought  iron  pipe.  Your  Honor  may 
recall  that  the  reason  for  this  fact  is  that  wrought  iron  pipe  has 
been  laid  in  very  few  instances  in  recent  years.  That  Hazen  has 
been  intimately  connected  with  the  work  upon  some  of  the  largest 
pipe  lines  in  the  world  is  not  disputed.  And  I  should  at  this  time 
call  to  counsel's  attention  the  inaccuracy  of  his  statement  that 
Dillman's  figures  are  the  only  ones  for  riveted  steel  pipe  which 
were  introduced  in  this  case.  Hazen  made  a  most  careful  study  of 
this  subject  as  a  check  upon  his  figures  for  riveted  wrought  iron, 
and,  it  will  be  recalled,  reached  the  conclusion  that  steel  pipe  of 
a  carrying  capacity  and  durability  equivalent  to  that  of  the  exist- 
ing Spring  Valley  pipes  would  cost  more  than  his  estimate  for  the 
wrought  iron  pipes.  His  estimate  was  a  carefully  made  one,  based 
upon  experience;  Dillman's  was  based  upon  no  experience  and 
was  not  even  supported  by  the  quotations  of  manufacturers.  He 
could  not  even  tell  with  any  certainty  the  cost  of  steel  pipe  during 
this  period. 

Counsel's  argument  develops  two  points  upon  which  he  claims 
Hazen  was  in  error.  The  first  is  as  to  the  cost  of  fabrication;  the 
second,  as  to  Hazen's  allowance  for  auxiliaries.  "We  shall  take  up 
the  former  first. 

I  gather  from  the  reading  of  the  argument  that  counsel  desires 
your  Honor  to  accept  Dorward's  figures  of  3.41  cents  per  pound 
in  place  of  Hazen's  figures  of  3.75  cents  per  pound,  and  that  he 
eliminates  from  consideration  Dockweiler  and  Dillman.  Dorward's 
figures,  your  Honor  will  recall,  originally  amounted  to  3.85  cents, 
based  upon  his  first  allowance  of  profit  of  35  per  cent;  and  it  is 
the  difference  between  his  35  per  cent  first  found  and  his  15  per 
cent  later  testified  to — that  accounts  for  the  difference  between 
these  two  figures.  As  we  have  already  said,  we  are  entirely  con- 
fident that  Dorward  is  mistaken  in  some  of  the  assertions  which 
his  later  testimony  contained.     It  is  entirely  clear,  for  instance, 
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that  whereas  the  jobs  reported  by  him,  with  one  exception,  cov- 
ered both  labor  and  material  and  that  the  allowances  upon  both, 
as  estimated  in  Dorward's  department,  amounted  to  something 
over  15  per  cent,  the  Arizona  work  to  which  he  refers  and  which 
is  the  only  example  of  work  upon  which  a  10  per  cent  allowance 
for  profit  on  materials  was  not  made,  was  for  work  which  did  not 
include  any  shop  fabrication  but  only  the  cost  of  laying  in  the 
field. 

In  the  discussion  of  the  10  per  cent  overhead  upon  the  cost  of 
the  plates,  which  Dorward  said  the  Risdon  Iron  Works  added  to 
materials  bought  by  themselves,  counsel  was  under  the  impression 
that  the  10  per  cent  was  included  in  the  price  of  the  plate  agreed 
to  by  Hazen  and  Dockweiler  at  4  cents  per  pound  in  San  Francisco. 
At  page  4325  of  the  record  we  find  the  following  testimony : 

"A.  [Mr.  Hazen].  As  we  went  out  last  night  talking  with 
Mr.  Dockweiler  I  gathered  that  he  might  agree  to  the  price  of  4 
cents  per  pound  for  the  metal;  if  that  is  acceptable  to  Mr.  Dock- 
weiler and  to  Mr.  Dillman  and  we  could  agree  to  that  it  would 
shorten  this  discussion. 

"MR.  SEARLS:     Q.     Where  is  your  price  of  4  cents  a  pound 
taken?    A.     That  is  for  metal  f.  o.  b.  San  Francisco. 

"Q.  Is  that  for  the  plate  unfabricated  or  for  the  pipe  fabri- 
cated?   A.    Just  for  the  plate. 

' '  MR.  DOCKWEILER :  And  that  is  for  the  wrought-iron  plate 
only,  not  the  steel? 

"MR.  HAZEN:  That  is  the  average  for  all  the  lines— say  up 
to  the  fire.  I  would  not  include  the  Pleasanton  wrought-iron  or 
the  steel  in  that. 

"MR.  DOCKWEILER:  Well,  that  is  my  figure.  I  exclude  the 
steel  and  the  Pleasanton  wrought,  but  everything  else  I  have  at 
4  cents  per  pound  for  the  plate  San  Francisco. 

"MR.  HAZEN:    Yes. 

"THE  MASTER:    You  agree  on  that,  then,  Mr.  Hazen,  do  you? 

"MR.  HAZEN:     I  agree  on  that,  yes." 
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As  we  have  said,  Dorward's  figures  of  3.41  cents  were  based 
upon  a  15  per  cent  overhead  allowance ;  and  his  figures  of  3.85 
were  based  upon  a  35  per  cent  profit  to  the  contractor.  His  costs 
of  1913  were  based  upon  a  resolution  made  by  him  of  the  increase 
of  wages  over  the  original  cost  ajd  the  reduction  in  hours  that 
took  place  in  the  interval;  though  he  did  say  that  the  labor  was 
not  as  efficient  now  as  in  the  earlier  days.  On  this  subject  of  labor 
counsel  has  this  to  say:     (Argument,  p.  1439) 

"Mr.  Dorward  makes  a  direct  resolution  on  the  basis  of  wages 
and  hours,  but,  as  Mr.  Ellis  elsewhere  suggests,  this  is  not  neces- 
sarily inconsistent  with  Mr.  Ellis's  testimony  as  to  his  own  expe- 
rience. All  the  labor  employed  in  pipe  factories  is  skilled  labor, 
and  the  effect  of  union  rules  with  restriction  of  output  of  any 
factory  within  the  limits  of  the  city  of  San  Francisco  may  well 
be  such  as  to  require  the  resolution  to  be  made  on  a  direct  basis 
without  any   allowance  for  increased   efficiency." 

We  suggest  to  your  Honor,  and  to  counsel,  that  Dorward's 
figure  of  3.41  or  3.85,  as  the  case  may  be,  did  not  include  shop 
labor  alone,  but  included  also  the  labor  of  dipping  and  transport- 
ing, as  well  as  such  other  common  labor  as  might  be  involved  in 
bringing  the  pipes  from  the  cars,  taking  them  through  the  mill, 
transporting  them  from  the  mill  to  the  place  of  laying,  and  the 
actual  labor  of  laying.  A  very  considerable  portion  of  this  charge, 
on  Dorward's  and  Ellis's  own  showing,  involves  the  employment 
of  common  labor. 

We  are  not  without  actual  statistics,  however,  as  to  the  effect 
of  a  shortened  day  upon  labor.  Herrmann  went  to  the  trouble  to 
take  certain  data  that  Lawrence  put  in  with  reference  to  the  work 
upon  the  building  of  the  Spring  Valley  flumes  in  which  the  two 
lengths  of  day  prevailed,  that  is,  an  eight-hour  and  a  ten-hour 
day,  and  he  found  (6234)  : 

"The  ratio  indicates  that  the  rate  of  progress  per  hour  is  prac- 
tically the  same  for  an  8-hour  day  as  for  a  10-hour  day,  so  that 
the  direct  resolution  by  percentage  seems  very  fair.  It  seems  the 
right  thing  to  do.    You  can  tell  that  from  these  figures." 
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Hours  of  Labor. 

At  this  point  we  might  as  well  consider  the  general  question 
as  to  the  hours  which  common  labor  would  work  on  the  assumed 
reproduction   of  the  plant. 

The  evidence  of  Lawrence  (4409)  and  Herrmann  (4964)  was 
that  work  on  the  Peninsula  is  done  on  a  basis  of  eight  hours. 
Counsel  on  the  other  side  does  not  seem  to  be  content  with  this 
estimate  but  has  produced  no  example  of  any  work  done  on  the 
Peninsula  on  which  different  hours  of  work  is  found,  except  Ellis' 
figures  for  work  on  the  Crocker  tract  in  1907-8.  It  goes  without 
saying  that  it  might  be  possible  to  work  for  a  portion  of  the  time, 
or  possibly  do  an  entire  job,  at  nine  hours.  We  confess  our  in- 
ability to  state  with  absolute  positiveness  what  hours  would  neces- 
sarily be  involved;  but  it  is  clear  that  the  work  at  Calaveras, 
removed  as  it  is  from  centers  of  population,  is  subject  to  the  rule, 
referred  to  by  Martin,  which  always  results  in  men  working 
and  being  glad  to  work  longer  hours  when  they  are  in  the  moun- 
tains, away  from  cities,  than  they  will  when  the  opportunities  for 
diversion  are  present.  Your  Honor  will  have  to  decide  what, 
under  all  the  circumstances,  would  most  probably  be  a  day's  work. 
In  San  Francisco  it  is  conceded  that  eight  hours  would  apply.  It 
seems  probable  that,  in  view  of  the  proximity  of  San  Mateo,  the 
same  rate  will  apply  there,  and  that  it  would,  in  all  probability, 
apply  in  Alameda  County  as  far  as  work  along  the  railroad  is 
concerned;  that  it  will  not  be  applied  at  Calaveras  is  of  course 
demonstrated  by  the  fact  that  it  has  not  applied  in  the  work 
actually  being  carried  on  there. 

Auxiliaries. 

I  now  come  to  the  question  of  auxiliaries.  Counsel  submitted 
Table  No.  2  showing  the  differences  in  reproduction  cost  estimates 
upon  auxiliaries  between  Hazen  and  Dockweiler.  The  table  was 
made  up  by  Ellis,  who  states  that  in  its  compilation  he  used  the 
agreed  price  of  4  cents  per  pound  for  metal,  Dorward's  price  for 


1257 

fabrication  (using  the  15%  allowance  for  profit),  the  agreed  price 
for  dipping,  and  his  own  price  for  excavation  and  backfilling.  In 
the  matter  of  the  bends,  manholes,  straps,  gates,  etc.,  he  included, 
he  says,  the  detailed  appraisal  made  by  Dockweiler  in  his  Exhibit 
121.  Undoubtedly,  it  is  from  these  latter  figures  of  Dockweiler 
that  he  has  compiled  the  estimates  which  would,  it  is  asserted, 
correspond  with  Ilazen's  estimate  based  upon  10  per  cent  of  the 
cost  of  pipe  fabrication,  dipping,  transportation  and  excavation. 
Counsel's  criticism  of  Hazen's  use  of  10  per  cent  at  page  1433  of 
the  argument  was  to  the  effect  that  Ilazen's  experience  was  based 
upon  the  cost  of  steel  pipes,  and  that,  in  counsel's  opinion,  these 
auxiliaries  should  not  be  taken  as  a  function  of  the  excavation. 
The  answer  to  this  is  that  Hazen's  excavation  figures  in  this  case 
were  based  upon  his  general  experience,  gained  in  other  cases, 
practically  all  of  which  were  in  connection  with  steel  pipes,  in- 
cluding excavation;  so  that  there  is  clearly  no  lack  of  consistency 
in  that  direction.  Counsel  also  objected  to  the  use  by  Hazen  of 
an  additional  10  per  cent  to  the  cost  of  wrought  iron  pipe  which 
he  says  is  more  expensive  than  steel  pipe  upon  which  Hazen's 
practice  is  based.  The  answer  to  this  argument  is  that  Hazen 
considered  and  set  forth  (Plaintiff's  Exhibit  98-k)  in  detail  a 
comparison  of  the  costs  per  foot  of  steel  pipe  of  equivalent 
capacity  to  the  wrought  iron  pipe  in  the  Spring  Valley  system, 
and  that  this  substitute  steel  pipe  would  cost  more  than  the  riv- 
eted wrought  iron  pipe.  It  must  also  be  borne  in  mind  that  the 
cost  of  gates  and  cast-iron  pipes  used  for  blowoffs  are  more 
expensive  here  than  in  the  East.  These  two  facts  show  that 
Hazen's  10  per  cent,  when  reckoned  upon  riveted  pipe  in  Cali- 
fornia, is  actually  a  smaller  allowance  than  he  would  make  upon 
steel  pipes  in  the  east. 

It  is  difficult  to  make,  with  any  precision,  a  comparison  of 
auxiliaries  included  in  Hazen's  10  per  cent  with  the  detailed 
appraisal  of  Dockweiler  in  Defendants'  Exhibit  121,  for  the  rea- 
sons that  the  estimates  are  not  on  a  comparable  basis.  Hazen 
states   (4356,  4366,  4384)  that  his  10  per  cent  allowance  includes 
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gates,  air  valves,  blowoffs,  bands,  lead  joints,  connections,  con- 
crete in  trench,  contractors'  extras,  and  all  ordinary  accessories 
and  contingencies  and  omissions  from  the  inventory. 

Dockweiler  omitted  an  allowance  for  straps  not  enumerated  in 
the  inventory,  although  mention  was  made  in  one  case  that  their 
number  was  unknown.  These  straps  were  not  appraised  by  him 
in  his  pipe  costs,  as  is  shown  by  his  method  of  valuing  straps 
(4655-6).  We  further  suggest  that  he  altogether  omitted  to  value 
straps  in  the  54-inch  line  which  he  stated  were  valued  in  the 
addenda.  When  the  addenda  in  Dockweiler 's  inventory  is  con- 
sulted, however,  no  addition  is  made. 

Let  us  refer  your  Honor  to  a  concrete  example  of  what  Hazen's 
10  per  cent  covers,  an  item  of  a  character  to  which  neither  Dock- 
weiler nor  Dillman  of  course  paid  any  heed.  Lawrence  said 
(6337)  in  explaining  counsel's  surprise  at  the  high  carpenter  cost 
upon  the  San  Andreas  pipe: 

"The  amount  of  lumber  listed  in  the  inventory  of  structures 
would  indicate  that  there  is  not  merely  this  amount  of  carpenter 
work  but  the  inventory  does  not  show  the  amount  of  lumber  used 
in  building  forms  for  concrete  piers,  anchors  and  blocks,  repairing 
and  building  fence,  building  bridges,  for  road  crossing  over  pipe 
trench,  and  so  forth,  and  the  trestles  between  Tanforan  Park  and 
Baden  which  are  now  buried  by  fills  for  the  state  highway  were 
not  included  in  the  inventory;  a  bulkhead  to  keep  the  county 
road  south  of  the  Baden  crossing  from  covering  the  pipe  crossing 
was  also  omitted.  The  following  is  a  summary  of  the  lumber  in 
place  in  trestles  and  bulkheads  only,  as  it  was  built  in  1898. 

"Then  I  enumerate  those  things. 

"Trestles,  No.  4,  1777  feet  board  measure.  And  then  the  dif- 
ferent trestles  are  enumerated,  making  a  total  of  70,973  feet, 
board  measure,  which  is  greatly  in  excess  of  what  is  in  the 
inventory.  I  will  give  you  a  copy  of  this  if  you  want  it,  Mr. 
Searls. 

"Q.     So   far   as   your   carpenter    charges    are   concerned,   you 
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have  included  only  those  that  are  applicable  to  pipe  trestles,  or 
have  you  included  also  the  pipe  excavation  trenches? 

"A.  The  carpenters  on  that  job.  There  was  no  distribution 
of  the  carpenters. 

"Q.  Do  your  carpenter  jobs  which  are  given  to  show  the  total 
cost  of  the  pipe  work  include  these  buried  trestles  and  the  other 
structures  which  are  not  included  in  the  reproduction  inventory 
today  ? 

"A.  That  is  it,  lots  of  the  trestles  were  omitted;  it  brings 
it  up  to  70,973.  You  figured  the  cost  that  day  per  thousand 
feet,  board  measure,  per  carpenter  day's  labor,  as  being  $230. 
That  seemed  exorbitant.  Now,  you  add  in  all  the  structures 
which  were  actually  constructed  in  1898  and  it  brings  you  down 
to  $48.  That  does  not  include  all  the  work  either,  work  that  I 
cannot  measure  and  don't  know.  I  have  some  photographs  here 
as  to  what  was  constructed  at  that  time  if  you  desire  to  look 
at  them. 

"MR.  SEARLS:    No,  I  don't  care  to.    That  is  all." 

The  fact  is  that  Ellis'  table  does  not  show  a  fair  comparison 
between  Dockweiler's  figures  and  Hazen's.  They  do  not  cover 
the  same  items.  There  is  no  pretension  on  Dockweiler's  part  that 
the  accessories  named  by  him  include  any  allowance  for  omissions 
or  contingencies,  and  it  appears  on  the  face  of  his  exhibit  that 
he  has  made  no  allowance  for  straps.  Furthermore,  there  were 
a  number  of  accessories,  such  as  culverts,  etc.,  which  Hazen 
includes  in  his  10  per  cent,  but  which  Dockweiler  shows  sepa- 
rately, and  which  Ellis  did  not  include  in  the  table  now  under 
discussion.  We  have  prepared  a  table  which  is  aimed  at  showing, 
not  a  definite  comparison  between  Hazen  and  Dockweiler,  but, 
rather,  the  items  which,  in  the  short  time  available,  we  have  been 
able  to  discover  in  the  testimony  establishing  our  claim  that  the 
estimates  are  not  on  a  basis  so  that  they  may  be  fairly  compared. 

I  will  submit  Table  75,  which  is  intended  to  show  a  com- 
parison   of   gross   reproduction    cost    of    auxiliaries   upon    riveted 
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pipe  lines,  Hazen's  10  per  cent  allowance  to  cover  these  items, 
and  Ellis'  estimate  based  principally  upon  such  of  Dockweiler's 
items  as  were  enumerated  in  the  inventory. 

[Table  inserted  opposite] 
Earth  Dams. 

On  this  subject  there  is  but  little  to  be  said.  Martin  was  one 
of  the  witnesses  called  by  complainant.  We  should  have  imagined 
that  his  demeanor  on  the  stand,  his  long  experience,  the  fact  that 
he  had  been  promoted  from  the  bottom  of  the  ladder  to  a  position 
of  great  responsibility,  would  have  counted  with  counsel  for  the 
other  side  as  it  did  with  us  in  the  consideration  of  this  witness' 
testimony.  His  honesty  has  not  been  questioned.  His  figures  are 
the  result  of  actual  work  upon  similar  construction,  of  work  done 
under  his  direction,  upon  which  he  was  in  direct  and  personal 
charge.  Counsel  makes  the  statement  that  he  did  not  know  the 
actual  cost  of  this  work.  That  he  did  know  the  cost  appears 
from  the  record.  We  can  only  suggest  that  if  your  Honor  is  in 
doubt  upon  this  subject  that  you  read  the  testimony  of  the  wit- 
ness himself. 

As  to  stripping,  counsel  has  referred  to  the  figure  of  Ellis,  of 
35  cents,  and  states  that  that  is  the  one  best  supported  in  the 
entire  evidence.  The  figure  is,  as  a  matter  of  fact,  unsupported 
by  any  records  as  far  as  we  can  ascertain.  It  represents  Ellis' 
estimate  as  to  this  particular  work.  It  bears  no  relation  to  the 
cost  at  Tabeaud  which,  as  a  matter  of  fact,  Ellis  states  that  he 
does  not  know.  Dockweiler's  figures  at  Woodside,  40  cents,  for 
clearing  the  reservoir  site,  are  referred  to  by  counsel  as  sup- 
ported by  his  experience  at  Woodside.  I  want  to  quote  to  your 
Honor  Dockweiler's  examination  on  this  subject  in  order  to  deter- 
mine how  much  credence  should  be  given  to  this  figure. 

(5030)  "MR.  SEARLS:  *****  I  note  that  your 
first  item  is  clearing  reservoir  site,  125  acres  at  $40  an  acre. 

"A.  Yes.  This  figure  is  based  on  contractors'  figures  for 
clearing  work  in  the  neighborhood  of  Woodside,  California. 
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COMPARISON  GROSS  REPRODUCTION  COST,  AUXILIARIES  UPON  mw™  „ 
lflia  allowance  to  cover  these  items  and  Ellis'  estimate  h.„H  „^..:_.„         mvtTED  PIPE  ] 


I  and  Ellis'  estimate  based  principally  i 
'  <""i  carried  in  the  inventory. 


$6,372.93 


Dockweiler 
excluding  items 

not  inventoried 

Hazen  s        4  therefore  no, 

Pg.      Str.  Haz(,n  ?™ountof       appraised  hv 

S        11     44"and37'Pipe $368  408  00  °  **"*         Dwkw«l« 

22        15    30"  Pipe 20*477.00 

t        T.  j-      ii  o  $577,885.00 

Less  Miscellaneous  Mrm  hires 2  503  0(1 

$575,292  includes  the  10%;  excluding  10%  pipe  would  be         5'292  00 
$522,992,  leaving  10%  items $52,300.00 

Dockweiler's  Inventory 
Def.  Ex.  121 

Pg-      Str.  Dockweiler 

28       10J-i>  Weir  Box,  etc.,  not  inc.  by  Hazen $367  83 

24      11       Items  7-10 2,085  64 

24  11       Items  15-27 1,370.19 

25  15       Items  3  and  4 729  68 

25       15      Items  13  to  18 1,719.59 

251                Line  1  culvert,  omitted  by  Hazen 100.00 

This  amount  ($6,373)  does  not  include  items  actually  in- 
cluded in  the  pipe  cost  thai  were  omitted  from  the  inventory 
(See  Lawrence's  testimony,  p  l.:-i:iS).  We  might  suggest  an 
omission  on  the  part  of  Dockweiler  for  straps,  not  enumer- 
ated in  the  inventory  and  for  whirl,  we  feel  sure  he  did  not 
make  any  allowance  based  upon  our  understanding  of  his 
method  of  appraising  them  (4655-56). 

Crystal  Springs  Pipe  Line 
Inventory 
Pg.      Str.  Hazen 

33  1     Pipe $414,329.00 

34  4     Pipe 502,262.00 

$916,591.00 
Less  Miscellaneous  Structures 32,376.00 

$884,215.00 

$884,215  includes  111';,  excluding  10%  the  pipe  would  be 

$803,832,  leaving  the  10%  items $80,383. 

Dockweiler's  Inventory 
Def.  Ex.  121 

Pg.      Str.  Dockweiler 

37  1     Items  1  to  7  and  10  to  26 $7,472.94 

38  4     Items  11-21 2,357.53 

251                  Culverts,  lines  2,  3  and  4 17,718.00 

Undoubtedly  there  were  items  in  the  original  construction 
which  do  not  appear  in  the  inventory  upon  which  no  allow- 
ance was  made  by  Dockweiler.  We  mention  straps  for  pipe, 
number  not  known,  which  Dockweiler  says  is  included  in 
pipe,  but  which  we  think  arc  omitted  according  to  our  under- 
standing of  his  method  of  valuing  straps. 

Alameda  Pipe  Line 
Inventory 
Pg.       Str.  Hazen  Hazen 

129  4     Pipe    $519,027.00 

Less  Miscellaneous 72,379 .  00       $446,048 .  00 

136        24     Pipe  $414,234.00 

Less  .Miscellaneous    .  ..  9,721.00  404,513  00 

138         34     Pipe  , ..    $546,883.00 

Less  Miscellaneous 20,318,00  626,565  oil 

$1,377,726  00 
II   177,726  includes  10^    excluding  HI' ,'  the  pipe  would  be 

<1. 2. ."J,  171..  leaving  10'  ,  m-ni.  $125,248 

Dockweiler's  Inventory 
Def.  Ex.  121 

Pg       Btr.  Dockweiler 

157           4     Items  2S-33 $1,790.16 

1W          -'      Item- i."                                          3,271.60 

166         24      It.,,,...    19                                      6,817.38 

251                  Culverts,  lines  7  to  21 12,844.00 

Undoubtedly  this  figure  would  he  increased  if  all  the  items  originallv  entering  into  t 
inventoried.  We  mention  straps  on  th.  pip,-  lines.  Dockweiler  states  in  his  inventory 
111,,  .traps  lor  54"  p,pe  are  included  in  addenda.     We  fail  to  find  the  allowance  there. 
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"Q.     What  work  was  that? 

"A.  I  got  that  upon  inquiry.  I  had  an  investigation  made, 
and  the  information  given  me  by  the  man  I  sent  out  on  that  was 
that  thai   was  the  cost  of  clearing  work  in  that  vicinity. 

"Q.  Where  was  the  job  done?  "A.  At  TVoodside.  I  don't 
know  the  particular  job.  He  said  that  was  the  ruling  price  for 
work  similar  to  this  Pilarcitos  work.  In  fixing  that  price,  I  con- 
sidered the  fact  that  the  whole  125  acres  were  not  covered  by  any 
very  heavy  growth,  that  there  were  spots  there  that  were  quite 
open.  The  nature  of  the  growth  there  indicated  that  that  would 
be  a  fair,  average  figure  for  125  acres." 

Then  the  question  arose  as  to  steam  shovel  performance  at 
Calaveras.     On  this  subject  Hazen  says:     (5110) 

"That  work  [referring  to  the  Calaveras  steam  shovel  work] 
is  costing  something  over  50  cents  a  cubic  yard  at  the  present 
time,  but  they  are  not  through  with  it  yet.  In  my  judgment, 
when  they  get  through  with  Calaveras  and  pay  all  the  bills,  that 
part  of  the  work  which  is  done  in  this  way  will  cost  considerably 
more  than  53  cents  per  cubic  yard." 

And  at  page  5142-3  of  the  record,  the  following  testimony  was 
given  by  Herrmann : 

"Q.  Now,  I  think  you  stated  that  your  steam  shovel  material 
in  the  Calaveras  cost  you  64  cents  a  yard  in  place? 

"A.     54  cents. 

"Q.  54  cents  in  place?  A.  53.4  cents,  to  be  correct.  That  is 
on  the  basis  of  a  10-hour  day  with  $2.50  a  day,  without  any  roll- 
ing or  any  selection  of  material. 

"Q.     Do  you  make  a  separate  cost  for  rolling?     A.     I  do." 

Counsel  seriously  urges  the  use  of  New  Era  graders  at  Pil- 
arcitos. In  this  connection,  we  cannot  refrain  from  quoting  from 
Dillman's  cross-examination  on  the  5-cent  allowance  volunteered 
by  him.  Mr.  McCutchen  had  pressed  Dillman  pretty  hard  upon 
this  subject,  and  had  established  the  fact  that  the  suggestion  was 
made  offhand,  without  any  actual  knowledge  of  the  comparative 
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efficiency    of   New    Era    graders    with    steamshovels.      Mr.    Searls 
made  an  objection  to  the  examination,  saying: 

(5294-5)  "I  want  to  make  an  objection.  This  witness  has 
stated  again  and  again  that  he  does  not  know  the  steam  shovel 
conditions  at  Vallejo. 

"THE  MASTER:  Then  he  should  not  have  estimated  the  5 
cents. 

"MR.  SEARLS:  He  said  he  has  estimated  that  as  a  general 
proposition.  I  do  not  think  that  this  cross-examination  is  fair. 
It  is  based  on  figures  taken  from  one  case  when  they  have  not 
comparable  figures  for  steam  shovel  work." 

The  examination  is  too  long  to  quote,  but  we  refer  your  Honor 
to  it  at  page  5290,  and  following. 
Crystal  Springs  Dam. 

For  equipment,  labor,  mixing  and  placing,  management,  con- 
tingencies, and  contractors'  profit,  Hazen  figures  $3.98.  Lippincott 
allows  for  mixing  and  placing  $1.  Counsel  on  the  other  side 
attempts  to  compare  Lippincott 's  figures  thus  reached  with  those 
of  Hazen  just  enumerated,  and  suggests  that,  in  any  event,  a  fair 
comparison  is  to  add  40  per  cent,  Lippincott 's  indirect  charges,  to 
his  $1  above  noted.  The  vice  of  this  procedure  is  apparent  on 
slight  consideration.  Lippincott 's  40  per  cent  is  not  necessarily  a 
40  per  cent  charge  to  each  separate  item.  For  instance,  he  would 
not  for  a  moment  approve  of  an  addition  of  40  per  cent  to  his 
$2.10  as  the  cost  of  cement.  "What  he  does  is  this:  after  getting 
all  his  direct  charges,  he  applies  the  40  per  cent  ratio  to  the  total 
of  such  direct  charges  and  reaches  his  total  figure.  It  is  clear 
that  to  compare  Lippincott 's  and  Hazen 's  figures  we  must  get  the 
totals  in  the  one  case,  $9,  and  in  the  other,  $8.36.  and  that  the 
difference  between  the  two  is  largely,  if  not  wholly,  made  up  by 
the  absence  of  any  allowance  for  contractors'  profit  in  Lippin- 
cott's  estimate. 

English's  Figures  on  Crystal  Springs:  Counsel  says  the  only 
criticism   that    was   developed    through   cross-examination   of   this 
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witness  was  that  he  had  used  No.  3  lumber  for  forms,  giving  him 
a  cost  of  8  cents  for  this  charge.  Mr.  Newman,  using  No.  1 
lumber,  makes  the  forms  cost  about  15  cents.  To  this  criticism 
we  add  the  further  one  that,  whereas  Newman  used  new  lumber 
for  each  operation,  English  used  his  lumber  ten  times.  We 
thought  that  we  had  demonstrated  that  this  witness'  allowance 
on  rock  quarrying  was  inadequate  (5620)  ;  that  his  allowance  for 
power  was  inadequate ;  that  his  allowance  for  equipment  was 
inadequate;  that  his  allowance  for  water  was  inadequate;  that 
his  use  of  a  central  delivery  chute  180  feet  above  the  point  of 
placing  was  improper;  that  his  allowances  for  labor  were  inade- 
quate.   Counsel  made  no  attempt  to  meet  these  critcisms. 

Cost  of  Cement:  There  is  little  that  we  can  add  to  what  we 
have  already  said  on  the  cost  of  cement.  Counsel  on  the  other 
side  has  given  to  your  Honor  a  list  of  cases  (five  in  number)  in 
which  cement  has  been  bought  below  the  market  price.  Those 
are  the  only  instances  which  are  cited  so  far  as  we  are  advised 
where  such  a  cut  has  been  obtained.  The  evidence  in  the  case  is 
that  there  have  been  no  other  cuts  except  as  the  state  of  the  mar- 
ket required.  AVe  suggest  a  comparison  with  these  five  instances 
of  the  instances  cited  by  Lippincott  and  Gay  and  of  the  great  bulk 
of  cement  purchases  which  are  clearly  made  at  the  market  price 
without  any  deduction. 

In  this  connection  I  wish  to  quote  to  your  Honor  two  inter- 
esting pieces  of  testimony,  which  bear  on  one  of  the  instances 
cited  above.     The  first  is  from  Dockweiler:    (5729) 

"Q.  That  sheet  is  a  summary  of  the  following  sheet  which 
gives  the  details  of  these  purchases.  Now,  have  you  any  other 
data,  Mr.  Dockweiler,  as  to  the  price  paid  for  cement?  A. 
Yes.  I  had  also  before  me  the  price  paid  by  Mr.  Rolandi, 
the  contractor  who  built  the  Geary  Street  road;  in  1912  he  pur- 
chased cement  at  $1.45  per  barrel  f.  o.  b.  San  Francisco.  This 
cement  was  billed  to  him  and  not  to  the  city;  in  other  words,  he 
bought  it.  The  authority  for  this  information  is  Mr.  Robert  Long, 
salesman  for  the  cement  company. 
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"MR.  McCUTCHEN:     Which  company? 

"A.     I  don't  know  what  company  he  was  salesman  for. 

"MR.  SEARLS:    Q.     The  Pacific? 

"A.     The  Pacific  Portland  Cement  Company." 
####*     #*# 

(5820)  "MR.  GREENE:  Mr.  Searls,  what  contract  was  it 
that  Rolandi  had  with  the  city? 

(5821)  "MR.  SEARLS:  The  Geary  Street  railroad;  also  the 
car-barns'  on  that  road,  I  think. 

"THE  WITNESS  [Mr.  Gay]  :  I  think  that  Mr.  Rolandi 
bought  some  cement  two  years  ago  or  a  little  over  two  years  ago, 
when  the  drop  that  I  spoke  of  before  was  here;  that  was  on  the 
basis  of  $2.15  per  barrel.  He  has  not  purchased  anything  under 
that  price.  That  was  only  a  special  price  for  that  particular  lot 
during  that  lull  in  the  market. 

"MR.  SEARLS:  Q.  What  you  mean  is,  Mr.  Gay,  he  has  not 
purchased  anything  from  you. 

"A.     I  am  only  speaking  of  our  companies,  yes." 

We  do  not  wish  to  further  discuss  Lippincott's  qualification  to 
take  up  the  cement  question,  but  we  suggest  that  your  Honor 
read  his  testimony  on  the  subject  as  to  the  purchases  at  Santa 
Barbara  and  Los  Angeles.     He  has  actually  bought  cement. 

Crushed  Rock:  Mr.  Searls  suggests  that  Hazen  has  no 
familiarity  with  quarrying  work  in  this  vicinity,  and  that  he  does 
not  know  that  the  material  is  that  with  which  he  is  accus- 
tomed to  work  in  the  east,  and  that  his  figures  are  not  entitled 
to  particular  weight.  If  counsel  had  gone  further  in  the  evidence 
and  had  remembered  Mr.  Hazen 's  discussion  of  the  character  of 
rock  on  the  Peninsula,  the  reasons  why  it  should  not  be  used  for 
plums,  the  character  of  the  rock  in  the  available  quarries  which 
he  examined  carefully,  the  conditions  of  waste,  etc.,  it  seems  hardly 
probable  that  he  would  have  made  the  charge  he  did. 

Tunnels. 

Lippincott  is  conceded  to  be  the  best  qualified  man  in  Cali- 
fornia   on   tunnel    driving.      Counsel    criticizes   him    only   because 
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he  "seems  to  have  selected  the  most  difficult  tunnels  that  he 
has  ever  driven  and  assumed  that  the  same  difficulties  must  neces- 
sarily be  encountered  in  the  Spring  Valley  work."  It  needs  no 
more  than  an  examination  of  the  record  to  show  the  unfairness 
of  this  statement.  The  comparative  data  of  which  Mr.  Lippineott 
availed  was  fully  explained  by  him,  and  the  reasons  for  the  com- 
parison were  stated  in  full.  An  examination  of  Lippineott 's  tes- 
timony on  tb is  point  will  show  the  basis  for  this  statement. 

Counsel  further  says  that  Lippineott  has  taken  his  aqueduct 
percentages  which  amounted  to  33  per  cent,  added  7  per  cent  to 
them,  and  applied  Hi"  result  to  Spring  Valley  reproduction,  with- 
out any  particular  reason.  Lippineott 's  indirect  costs  seem  to 
have  been  extremely  bothersome  to  counsel,  but  the  statement 
above  made  should  be  definitely  and  clearly  corrected  in  the  record. 
Lippineott  did  not  take  the  Los  Angeles  costs  and  apply  them  to 
the  Spring  Valley  problem.  VChat  he  did  do  was  to  take  a 
percentage  which  he  had  reached  as  a  result  of  a  very  large  expe- 
rience, a  percentage  which  represented  to  his  mind  the  indirect 
costs  which  would  necessarily  be  incurred  on  work  of  this  char- 
acter. He  did  not  take  the  costs  of  one  work  and  apply  them  to 
another,  and  it  is  stated,  time  and  time  again  in  the  record,  that 
he  did  not  do  this.  Lippineott 's  figure  may  not  be  the  right 
figure.  In  other  cases  his  indirect  costs  have  been  larger  than  40 
per  cent  and  in  some  cases  they  have  been  less  than  40  per  cent. 
Your  Honor  will  have  to  judge  as  to  its  propriety  and  as  to  every 
allowance  of  this  kind  in  this  case,  but  it  cannot  be  fairly  said, 
and  it  should  not  be  suggested,  that  the  Los  Angeles  overhead 
costs  have  been  applied  to  the  Spring  Valley  work  with  an  addi- 
tion of  7  per  cent. 

After  Lippineott 's  qualifications  are  conceded  and  his  expe- 
rience admitted,  criticism  is  made  of  his  method  of  procedure  and 
attention  is  directed  particularly  to  his  employment  of  electric 
engines  in  tunnel  driving.  The  witness  explains  the  reason  for 
his  assumption  that  engines  would  be  employed  on  tunnels  over 
half  a  mile  in  length  because  he  has  found  such  method  of  pro- 
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cedure  cheaper  in  actual  practice  than  that  advocated  by  the  wit- 
nesses for  the  other  side.  He  does  not  propose  to  use  engines  on 
short  tunnels  and  only  proposes  their  use  because,  in  his  opinion, 
they  will  decrease  the  expense   (6815). 

Dillman  and  the  Sunol  Tunnel  No.  2:  With  regard  to  the 
Sunol  Tunnel  No.  2,  counsel  says:    (Argument,  p.  1511) 

"With  respect  to  this  Sunol  No.  2  Tunnel,  which  counsel  deems 
a  very  important  bit  of  evidence  in  this  connection,  I  desire  to 
direct  your  Honor's  attention  to  Mr.  Dillman 's  testimony  on  pages 
7083  and  7084  of  the  record  where  he  states  that  the  E.  B.  and 
A.  L.  Stone  Company  had  not  been  financially  successful  in  driv- 
ing a  number  of  tunnels  for  the  Western  Pacific  Railroad,  with 
which  your  Honor  will  recall  Mr.  Dillman  was  connected,  that 
they  had  lost  money  on  previous  excavation,  and  that  this  tunnel 
which  they  drove  for  the  Spring  Valley  Company  was  done  as 
extra  work  and  paid  for  very  liberally,  as  Mr.  Dillman  concludes, 
to  compensate  for  part  of  their  original  losses.  *  *  *  I  may 
say  in  passing  that  I  assumed  that  that  was  the  reason  that  Mr. 
Dockweiler  and  Mr.  Dillman  did  not  use  that  data  as  a  part  of 
their  original  appraisal,  assuming  that  they  had  it  in  their  pos- 
session as  counsel  states." 

I  wish  to  read  from  page  7083  of  the  record,  in  order  that  the 
testimony,  as  it  actually  appears,  may  be  before  your  Honor: 

"Q.  You  do  know,  then,  the  way  in  which  that  work  was  con- 
ducted, that  particular  tunnel,  do  you?  A.  No,  sir,  not  that  par- 
ticular tunnel.  I  don't  know — I  did  not  know  the  Western  Pacific 
did  that  particular  tunnel  until  last  year — the  year  before  last, 
1914. 

"Q.  How  did  you  happen  to  know  it  then?  A.  I  was  told 
so  when  I  was  going  over  the  work. 

"Q.  Who  told  you  that?  A.  I  don't  remember.  That  is 
nearly  two  years  ago.  I  think  I  was  with  some  of  the  Spring 
Valley  people. 

"Q.     Did  they  tell  you  what  the  work  had  actually  cost? 

"A.     No,  sir. 
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"Q.  Did  they  tell  you  what  the  Western  Pacific  had  paid  for 
it?     A.    No,  sir. 

"Q.  When  did  you  first  learn  what  the  Western  Pacific  had 
paid  for  it?  A.  When  the  testimony  was  put  in  here  the  other 
day. 

"Q.  You  were  asked  on  direct  examination  for  your  informa- 
tion about  the  cost  of  various  tunnels,  and  you  gave  the  cost  of 
some  tunnels  not  constructed  by  you  or  under  your  supervision; 
you  did  not,  however,  give  the  cost  of  this  tunnel,  that  is  to  say, 
this  Sunol  tunnel  constructed  by  the  Western  Pacific :  Do  you 
regard  that  information  as  of  any  value  whatever  in  determining 
the  probable  cost  of  driving  and  lining  this  tunnel? 

"A.  It  is  very  hard  to  apply  the  statistics  of  one  piece  of 
work  directly  to  another  unless  you  understand  not  only  all  the 
usual  facts,  but  also  some  of  the  unusual  facts.  I  don't  know 
whether  it  is  in  the  testimony  here,  but  it  runs  in  my  mind  *  *  * 
that  this  tunnel  was  paid  for  by  the  Western  Pacific  at  about  $16  a 
foot — is  that  right? 

"Q.     $15. 

"THE  MASTER:     The  excavation  was  $15. 

"A.  (continuing)  And  that  it  was  sub-let  to  the  men  who 
did  the  work  for  $9  or  $10  per  lineal  foot.  Now,  I  know  that 
early  in  the  progress  of  the  Stone  estimate,  there  was  considerable 
friction  between  the  engineering  department  of  the  Western  Pacific 
and  the  Stone  outfit ;  while  this  discrepancy  seems  great,  it  sounds 
to  me  as  though  it  was  something  of  a  sop  thrown  out  to  the 
Stones  to  stop  some  of  that  feeling  and  friction. 

"ME.  McCUTCHEN:  Q.  Do  you  know  whether  it  was  sub- 
let for  $9?     A.     Only  what  I  heard  here  the  other  day. 

"Q.     Who  said  that  here  the  other  day?    A.    I  don't  know. 

"Q.  Well,  we  don't  know,  Mr.  Dillman;  we  have  not  heard 
anybody  say  that.     A.     Wasn't  it  in  the  testimony? 

"MR.  SEARLS:  I  think  it  arose  this  way,  Mr.  McCutchen: 
Mr.  Lawrence  gave  a  value  of  $9  as  the  cost,  and  I  think  I  sug- 
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gested  it  may  have  been  sub-let  for  that.     I  think  that  was  all. 

"MR.  McCUTCHEN:  Q.  Mr.  Dillman,  didn't  you  get  this 
information  from  the  Western  Pacific  in  April,  1914,  as  to  what 
the  actual  cost  of  this  tunnel  was? 

"A.  Now  that  you  call  my  attention  to  it,  I  wrote  on  behalf 
of  Dockweiler  to  the  Western  Pacific — I  think  to  the  chief  engineer — 
and  asked  him  for  the  cost  of  the  tunnel,  and  if  he  wrote  to  me 
I  turned  the  letter  over  to  Dockweiler,  and  I  have  not  seen  or 
thought  of  it  since. 

"Q.  Then  both  you  and  Mr.  Dockweiler  did  know,  on  or  about 
April,  1914,  what  the  actual  cost  of  this  tunnel  to  the  Western 
Pacific  was? 

"A.     Well,  if  I  knew  it,  I  didn't  remember  it,     I  do  remember 
asking    for    some   information,    and    I    think    it   was   that    kind   of 
information  for  Dockweiler 's  benefit." 
Complainant's  Witnesses  Have  Also  Been  Charged 
With  Having  Drawn  on  Their  Imagination  to 
Increase  Reproduction  Cost. 

It  is  respectfully  submitted  that  this  claim  is  absolutely  un- 
supported by  the  evidence.  What  the  witnesses  did  do,  what 
Lippincott  and  Hazen  considered,  were  the  risks  which  would 
normally  be  encountered  and  which  they  would  consider  would  be 
encountered  if  they  were  building  the  structures  in  question  today. 
Your  Honor  knows,  and  counsel  knows,  that  most  of  the  men  who 
were  responsible  for  the  construction  of  the  old  structures  of  this 
system  are  dead,  that  the  records  have  been  destroyed,  that  we 
are  absolutely  unable  to  point  to  the  definite  difficulties  encoun- 
tered in  the  early  work.  Since  this  is  so,  we  must,  as  the  cases 
have  said  time  after  time,  take  the  opinion  of  those  who  are 
qualified  to  express  an  opinion  upon  construction.  In  the  opinion 
of  those  who  are  best  qualified  to  discuss  the  questions  in  this 
case,  there  were,  and  there  would  be  if  the  work,  were  done  today, 
definite  risks.  Those  risks  are  referred  to  and  are  taken  into 
account  in  the  estimates  of  our  witnesses,  and  are  ignored  in  the 
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estimates  of  Dillman  and  Dorkweiler.  If  any  one  of  us  were 
responsible  for  the  work  of  reconstruction  involved  in  this  case 
we  would,  all  of  us.  and  I  include  Mr.  Searls  in  the  statement, 
desire  to  have  an  engineer  who  foresaw  the  difficulties  and 
planned  to  meet  them. 

We  would  not  wish  to  have  our  engineer,  whoever  he  might  be, 
follow  the  habit  of  the  ostrich  and  bury  his  head  in  the  sand,  with 
the  belief  that  in  that  way  the  risks  which  have  always  been  en- 
countered in  works  of  this  sort  would  miraculously  be  avoided  in 
this  particular  construction. 

Throughout  his  discussion  counsel  criticizes  the  use  of  com- 
parative data.  The  basis  of  this  criticism  it  is  difficult  to  under- 
stand. It  is  clear  that  no  two  jobs  are  identical.  Different  factors 
and  different  problems  are  involved  in  any  two  pieces  of  work,  even 
though  they  are  located  close  together  and  are  of  the  same  gen- 
eral nature  of  construction.  Any  intelligent  engineer  who  knows 
the  costs  of  one  piece  of  work  will  necessarily  have  to  make 
an  allowance  in  the  nature  of  a  subtraction  or  an  addition,  for 
the  comparative  difficulties.  This  is  what  Hazen  and  Lippincott 
have  done.  Counsel  suggests  that  the  figures  should  be  left  as 
they  were  and  that  no  changes  should  be  made  in  them.  The 
original  figures  are  in  each  case  stated  in  the  record,  and  the 
witness  has  simply  compared  the  figures  so  stated,  and  the  cre- 
dence which  should  be  given  to  them  in  connection  with  the  work 
under  discussion.  The  comparison  made  by  these  witnesses  affords 
your  Honor  an  opportunity  to  test  the  basis  of  the  comparison 
and  the  fairness  of  the  witness'  assumptions  and  estimates.  Coun- 
sel says  that  when  witnesses  on  the  city's  side  have  attempted  to 
use  corroborative  costs,  they  have  taken  the  actual  figures  of  the 
job  which  the  engineer  thought  comparable,  without  adding  or 
subtracting  percentages,  leaving  your  Honor  in  a  position  to  deter- 
mine how  much  weight  should  be  given  the  corroborative  evidence 
in  the  light  of  all  the  facts.  Is  there  a  single  instance  in  which 
this  was  not  done  by  the  complainant's  witnesses?  They  went 
further,  however,  and  explained  the  differences  in  the  work  and 
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their  reasons  for  assuming  its  entire  comparability  or  for  failing 
to  consider  the  costs  of  such  work  an  absolute  check  upon  their 
own  estimates.  I  can  see  no  basis  for  counsel's  criticism  in  this 
respect. 

Submarine  Pipe. 

In  this  connection  it  is  said  (Argument,  p.  1514)  : 
"One   thing   appears   clear  from   Mr.   Hazen's  testimony,   that 
is,  that  there  is  very  little  in  common  between  any  of  the  jobs  of 
which  he  has  personal  knowledge  or  second-hand  information,  and 
the  Spring  Valley  job." 

What  the  basis  for  this  statement  is,  I  cannot  imagine.  Mr. 
Hazen  has  laid  submarine  pipes  in  numerous  instances  referred  to 
in  the  record.  He  knows  the  hazards  and  the  dangers  and  the 
expenses  involved  in  such  work;  and  how  it  may  be  said  that  his 
experience  would  be  of  no  use  to  him  if  he  were  to  build  the 
pipes  at  Dumbarton,  it  is  beyond  us  to  imagine.  Apparently  it  is 
counsel's  idea  that  an  engineer  would  be  better  qualified  to  esti- 
mate upon  the  laying  of  these  pipes  if  he  had  never  done  any  work 
at  all,  and  knew  nothing  about  construction  of  this  character,  than 
he  would  be,  had  he  been  engaged  on  work  of  a  similar  character 
in  other  localities.  We  take  issue  further  with  counsel  upon  his 
statement  that  Mr.  Metcalf's  records  involve  work  upon  which 
dredging  was  necessary.  In  some  of  the  instances  this  is  true,  but 
allowance  was  made  by  Mr.  Metcalf  on  account  of  that  fact  and 
in  other  cases  no  dredging  at  all  was  necessary.  Nor  do  we  see 
the  point  in  counsel's  suggestion  that  the  Baker's  Beach  outfall 
sewer  contract  is  not  directly  in  point  here.  He  refers  to  the  tide 
and  wind.  I  cannot  help  wondering  if  counsel  has  ever  been  even  as 
near  to  the  submarine  pipes  at  Dumbarton  as  Mr.  Dillman  was 
when  he  stood  on  the  Southern  Pacific  bridge.  If  he  had,  he 
would  know  the  run  of  the  tide  at  that  place,  and  that  the  work 
as  it  proceeds  is  subject  to  a  wind  blowing  without  obstruction 
from  San  Francisco  and  beyond.     It  is  not,  of  course,  contended 
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that  the  work  is  absolutely  comparable.  As  we  have  said  before, 
in  almost  no  case  is  there  a  strict  identity  of  hazard  or  of  cost, 
but  it  is  work  which  should  be  taken  into  consideration  in  the 
general   problem  of  determining  costs  of  laying  submarine  pipe. 

In  so  far  as  Dorward  is  concerned,  we  have  two  suggestions  to 
make.  Dorward  made  no  allowance  for  contractors'  contingencies, 
and  he  did  not  reckon  a  normal  profit  on  this  work.  The  latter 
point  we  have  already  discussed.  Referring  to  the  former,  he  as- 
sumed that  because  the  Risdon  Iron  Works  had  done  the  work 
once,  none  of  the  risks  upon  which  he  estimated  prior  to  the  doing 
of  the  second  work  would  be  encountered  were  pipes  to  be  laid 
for  a  third  time.  It  goes  without  saying  that  were  Dorward 
to  reckon  on  actually  doing  the  work  in  question,  these  estimates 
would  not  stand.  They  did  not  stand  when,  having  built  the  16- 
inch  line  in  1888,  the  22-inch  line  was  contemplated.  The  work 
involves  a  definite  hazard  and  risk  which  Hazen  explains  at  length. 
Any  contractor  who  undertook  such  construction  would  allow  for 
that  risk.  The  Risdon  Iron  Works  was  not  in  business  in  1913, 
Dorward  was  not  equipped  to  do  this  work,  and  it  would  be  the 
height  of  injustice  to  penalize  the  company  in  the  way  in  which 
counsel  argues  that  it  should  be  treated. 

Overhead. 

As  far  as  Hazen 's  overhead  organization  on  the  reproduction 
work  is  concerned,  counsel  suggests  that  Mr.  Hazen  was  guilty  of 
an  inconsistency  in  his  statements  with  regard  to  the  organization 
assumed  by  him  for  actual  construction  and  that  discussed  by  him 
in  treating  overhead ;  I  prefer  not  to  take  that  subject  up  further, 
but  I  ask  your  Honor  to  read  the  quotations  from  the  testimony 
which  are  gathered  in  my  opening  statement.  I  shall  now  briefly 
discuss 

Depreciation. 

It  is  suggested  by  counsel  that  Dockweiler  followed  the  same 
method  that  Judge  Farrington  did.  In  this  connection  we  suggest 
that    your   Honor   read   the    quotation   from   Judge   Farrington 's 
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decision,  incorporated  in  the  record  at  page  1573,  and  compare 
that  with,  for  instance,  Dockweiler's  depreciation  of  tunnels.  I 
said,  during  Mr.  Searls'  argument,  that  Dockweiler  depreciated  the 
dams  on  the  straight  line  basis.  I  find  that  while  Dillman  did  do 
this,  Dockweiler  did  not.  On  the  other  hand,  he  did  depreciate 
other  structures  which  are  subject  to  the  same  rule  as  that  which 
applies  to  dams.  Judge  Farrington  took  only  a  portion  of  the 
structures  and  depreciated  them  on  what  appears  to  be  a  straight 
line  principle,  but  as  to  other  structures  which  are  subject  to 
depreciation  he  made  no  allowance  for  whatever.  The  fact  is  that 
in  the  days  in  which  the  testimony  in  this  case  was  introduced,  the 
theory  of  depreciation  had  not  been  developed  very  far,  and  Judge 
Farrington 's  result  comes  nearer  to  being  his  idea  of  what  is,  in 
general,  fair,  than  a  result  based  upon  scientific  examination  of 
the  structures  and  the  principles  governing  depreciation  as  that 
subject  is  today  understood.  Of  course,  it  is  unnecessary  for  me 
to  say  that  that  statement  is  not  intended  as  a  reflection  upon 
Judge  Farrington ;  it  is  a  reflection  upon  the  evidence  submitted 
in  those  cases. 

Counsel  says   (Argument,  p.  1561)  : 

"As  to  the  use  of  a  percentage  of  gross  income  there  is  no 
particular  criticism  on  the  procedure  as  a  device  to  reflect  deter- 
mined figures  back  through  the  preceding  years  in  controversy. 
#  #  *  *  yye  do  most  certainly  object,  however,  to  the  use 
of  any  percentage,  or  any  figure  of  annual  allowance,  which  does 
not,  in  its  basic  determination,  take  into  account  the  accrued 
depreciation  in  the  valuation  of  the  structure." 

And  again.   (Argument,  p.  1562)  : 

"But,  in  that  event,  his  depreciation  allowance  and  his  phys- 
ical condition  must  check." 

An  analysis  has  been  made  in  the  following  table  which  sets 
forth  annually  since  1907  the  depreciation  allowances  made  by 
Metcalf,  Hazen  and  Dillman,  and  a  percentage  of  the  depreciated 
structure  values  which  the  annual  allowance  represents.     It  will 
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be  seen  from  this  table  that  there  is  the  equivalent  absence  of 
consistent  relationship  between  the  annual  allowance  and  accrued 
depreciation  in  Dillman's  figures  that  there  is  in  Hazen's.  As  to 
the  figures  derived  for  1913,  Dillman's  are  taken  on  the  straight 
line  method;  Hazen's  and  Metcalf's  on  the  principles  already  dis- 
cussed in  our  opening.  Of  the  method  adopted  by  Dillman  for  an 
annual  allowance,  he  says  (Defendants'  Exhibit  No.  212.  p.  2) : 

"And  I  want  to  say  I  consider  that  depreciation  based  upon 
gross  revenue  is  probably  nearer  right  than  a  depreciation  allow- 
ance based  on  any  other  part  of  the  estimate.  Whether,  upon 
further  examination,  my  percentages,  7%%,  or  Hazen's  percentage 
of  8.45%,  or  some  other  percentage,  is  right,  I  believe  that  the 
future  will  prove  that  the  depreciation  of  water  works  structures 
will  vary  almost  directly  with  the  gross  income  upon  proper 
rates. ' ' 

If  this  is  so,  and  counsel's  own  witness  says  he  thinks  it  is,  it 
would  seem  to  follow  that  the  depreciation  allowance  need  not 
check  precisely  the  physical  condition.  As  a  matter  of  fact,  Dili- 
man's  annual  allowance,  which  is  the  only  allowance  shown  by 
defendants'  witnesses  in  the  record  for  the  entire  eight  years, 
varies  from  1.2%  in  1907  to  1.75%  in  1913. 

The  questions  which  arise  in  connection  with  the  real  estate 
and  water  rights,  Mr.  McCutchen  is  going  to  consider.  There 
remain  for  me  to  take  up  the  considerations  urged  by  Mr.  Searls 
in  connection  with  going  value,  operating  expenses  and  rate  of 
return. 

Operating  Expenses. 

As  to  operating  expenses,  we  have  one  suggestion  to  make  in 
addition  to  the  points  advanced  in  our  opening  argument — a  sug- 
gestion bearing  upon  the  argument  of  counsel  with  regard  to  gen- 
eral salaries.  If  we  understand  the  contention  correctly,  it  is 
that  since  overhead  charges  are  allowed  in  determining  the  value 
of  complainant's  structural  property,  the  general  salaries  actually 
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paid  by  complainant  in  operating  its  plant  during  any  of  the  years 
in  controversy  should  not  be  allowed,  it  being  suggested  that  since 
overhead  includes  general  administration  expense  there  is  a  dupli- 
cation in  allowing  the  actual  operating  charges  incurred  by  the 
utility  on  account  of  general  salaries.  The  argument  seems  to  us 
so  illogical  that  we  shall  give  it  but  brief  attention. 

There  are  three  material  points  in  a  case  of  this  impression : 

(1)  The  value  of  the  properties  devoted  to  the  service; 

(2)  The  net  income  derived  from  the  properties  during  the 
years  in  issue;  and 

(3)  The  fair  rate. 

These  three  points  are  distinct  and  unrelated  to  one  another. 
In  determining  value,  the  authorities  are  now  agreed  that  there 
must  be  an  allowance  for  overhead  charges,  the  nature  of  which 
we  have  already  discussed.  If  these  charges  were  not  allowed,  we 
should  not  have  the  actual  value  of  complainant's  properties. 
Whatever  overhead  allowance  your  Honor  may  determine  to  be 
fair  must  be  included  in  the  total  valuation.  When  we  turn  to 
operating  expenses,  we  leave  the  question  of  value  behind  us. 
We  seek  only  to  find  what  charges  the  company  incurred  and  paid 
in  the  conduct  of  its  business.  We  find  that,  in  fact,  it  was  neces- 
sary for  it  to  have  an  adequate  administration;  that  it  paid  for 
that  administration;  that  the  administration  was  of  a  type  such  as 
any  utility  of  this  character  must  have  for  successful  operation. 
How  it  may  be  urged  that  the  allowance  of  expenses  of  this  type, 
as  operating  expenses,  is  in  any  way  inconsistent  with  or,  in  fact, 
has  any  bearing  upon  a  determination  of  the  value  of  complain- 
ant's property,  we  confess  we  are  unable  to  see.  In  the  one  case 
we  are  assuming  a  reconstruction,  and  we  are  determining  what 
that  reconstruction  would  cost.  In  the  other  case,  we  are  dealing 
with  facts — ascertaining  what  the  financial  history  of  this  cor- 
poration has  been — and  the  two  questions  are,  unless  our  under- 
standing of  the  rules  of  rate  regulation  is  entirely  at  fault, 
without  any  actual   or  theoretical  relation. 
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One  further  statement  as  to  operating  expenses.  In  discussing 
preliminary  plans  and  surveys  and  office  appliances,  counsel 
criticises  Muhlner  for  his  description  of  those  items.  An  inspec- 
tion of  the  exhibits  and  the  transcript  shows  that  this  criticism 
is  absolutely  unjustified.  It  appears  that  the  surveys  were  made 
for  the  purpose  of  determining  boundary  lines  and  setting  monu- 
ments upon  properties  in  San  Mateo  County  and  upon  the  com- 
pany's Niles  Canyon  properties  in  Alameda  County.  The  charges 
included  the  payments  required  for  certificates  of  title,  as  well 
as  those  incident  to  determining  the  location  of  existing  pipe  lines. 
Most  of  these  expenses  were  incurred  in  connection  witn  the 
prosecution  of  McEnerney  suits  and  for  the  restoration  of  neces- 
sary records  of  the  company.  As  to  the  item  emphasized  by 
counsel  as  being  typical  of  the  items  included  in  this  classification, 
namely,  $2356.31  (representing  the  expenditures  on  reconnaissance 
surveys  of  the  Calaveras  pipe  line),  we  need  only  say  that  the 
company  conceded  this  item  long  before  the  argument  as 
being  a  proper  charge  to  suspense,  and  reduced  its  operating 
expenses  by  this  amount  (Exhibit  221,  page  "a").  On  this 
subject  of  office  appliances,  a  similar  situation  obtains.  Exhibits 
125  and  176  show  that  the  items  are  strictly  in  accord  with  the 
title  of  this  classification,  that  they  consist  of  typewriters,  office 
equipment,  addressograph,  adding  machines,  calculating  machines, 
eyelet  presses,  cash  registers,  kodaks,  photostat,  block  books,  text 
books  and  a  large  assortment  of  other  items  necessary  for  office 
equipment.  Such  expenditures,  although  amounting  to  $14,000 
for  the  eight  years,  average  only  about  $1,800  a  year,  which  surely 
is  not  an  extraordinary  expense  for  such  items  in  an  organization 
of  the  type  here  considered.  On  this  subject,  counsel  refers  to 
certain  charges  of  Vickery,  Atkins  &  Torrey,  which  he  describes 
as  "covering  fine  fittings  for  executive  offices,"  and  suggests  that 
this  is  a  fair  example  of  the  character  of  the  other  items  in  this 
classification.  An  examination  of  the  exhibit  shows  that  a  very 
small   amount   of  furniture   was  purchased  from  Vickery,  Atkins 
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&  Torrey  for  the  executive  offices,  and  that  the  bulk  of  the 
eharges  of  that  concern  referred  to  by  counsel  were  included 
under  the  classification  of  14C,  alterations,  repairs,  etc.,  for 
buildings,  and  that  they  covered  alterations  made  in  the  executive 
offices  in  San  Francisco. 

Going  Value. 

.vs  far  as  going  value  is  concerned,  I  wish  to  make  one  or 
two  points  clear.  Mr.  Searls  has  agreed  with  us,  and  I  think  it 
must  be  apparent — I  went  to  particular  pains  in  my  opening 
argument  to  establish  it — that  a  plant  that  has  passed  through 
the  early  period  of  development  and  has  paid  the  expense  of  so 
doing  is  more  valuable  than  one  that  has  not  done  that.  The 
methods  of  determining  that  value  are  set  forth  by  Mr.  Metcalf. 
One  of  them  accepted  in  years  gone  by  by  some  courts  and  by 
some  commissions,  and  particularly  by  the  Wisconsin  Railroad 
Commission,  is  the  method  of  original  cost.  Now,  I  take  direct 
issue  with  Mr.  Searls  in  his  statement  that  Mr.  Met calf 's  testimony 
is  fairly  susceptible  to  the  construction  which  he  put  upon  it  this 
morning.  And  I  particularly  take  issue  with  his  statement  that 
all  the  development  expenses  of  this  company  have  in  fact  been 
repaid  to  it.  It  is  apparent  that  when  the  expenses  of  piecemeal 
construction,  the  failure  to  allow  depreciation  during  the  early 
years  of  the  plant's  history,  the  inadequate  returns  on  a  constantly 
increased  valuation  are  considered,  that  this  is  not  so.  For  the 
moment,  however.  I  want  to  assume  that  those  expenses  have 
been  met.  It  does  not  seem  to  me  that  the  assumption,  if  true, 
alters  the  nature  or  affects  the  value  of  the  element  we  are 
considering.  The  company  is  actually  in  operation.  It  has  paid 
the  bills  which  the  establishing  of  that  business  demanded,  and 
there  is  an  element  of  value  in  its  property  because  of  these  facts 
which  your  Honor  cannot  ignore.  The  value  of  that  element, 
furthermore,  is  not  decreased  or  eliminated  because  the  early 
expenses  have  been  paid.     In  order  to  reach  the  result  which  Mr. 
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Searls  has  claimed,  it  was  necessary  for  him.  to,  and  he  did,  in  fact, 
ignore  the  question  of  piecemeal  construction.  Of  course,  he 
has  not  allowed,  and  none  of  the  engineers  have  allowed,  for 
piecemeal  construction  in  reproduction  structural  cost.  That  is 
an  expense  that  is  apparent,  that  has  actually  been  incurred. 
Mr.  Metcalf  considered  it  in  his  allowance  for  going  value.  He 
discussed  it  at  some  length,  and  I  quoted  from  it  in  my  opening. 
If  the  company  is  entitled  to  the  expense  of  piecemeal  construc- 
tion, an  expense  which  is  reflected  in  the  history  of  this  company's 
plant,  I  find  on  the  theory  advocated  by  Mr.  Searls  no  such 
allowance  by  the  city  or  its  representatives.  I  am  perfectly 
willing  to  yield  to  Mr.  Searls  at  this  time  if  he  wishes  to  discuss 
this  question.  It  must  be  considered.  The  city  has  not  considered 
it  from  that  or  any  other  standpoint. 

MR.  SEARLS:  I  want  to  suggest  this:  That  it  is  auto- 
matically considered  when  you  consider  the  original  cost  as  deter- 
mined by  your  plant  account,  for  that  takes  the  piecemeal 
construction  into  account. 

MR.  GREENE :  But  you  propose  to  eliminate  the  historical 
development  of  our  plant  when  we  get  up  to  1900. 

MR.  SEARLS :    I  say  that  the  development  expenses  will  repay. 

MR.  GREENE :  But  our  piecemeal  construction  is  going  on 
all  the  time. 

MR.  SEARLS:  What  I  meant  to  say  is  the  excessive  invest- 
ment has  repaid  your  development  expenses  up  to  that  time,  and 
may  I  suggest  that  since  1900  you  have  not  embarked  on  any 
new  construction  of  a  sufficient  amount  to  involve  additional 
development  expense? 

MR.  GREENE:  That  shows,  Mr.  Searls,  a  misunderstanding 
of  the  actual  history  of  the  plant.  The  plant  is  continually  in 
that  stage.  Since  1900  the  54-inch  Alameda  pipe  line  has  been 
laid.  You  have  all  sorts  of  construction  of  that  kind  for  which 
an  allowance  must  be  made  in  some  way. 
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MR.  SEARLS:  It  was  after  that  pipe  line  was  laid  that  I  had 
reference  to  originally. 

MR.  GREENE:  As  far  as  the  next  point  that  was  considered 
by  Mr.  Searls,  namely,  the  assumption  as  to  conditions  on  a 
comparative  plant  basis,  I  can  add  little  to  what  I  said  in  my 
opening  argument.  I  do  not  think  that  Mr.  Searls  met  me  on 
the  ground  that  I  asked  him  to  meet  me  on.  I  wanted  to  know 
what  his  assumptions  were  as  to  the  sources  from  which  the 
people  of  San  Francisco  were  getting  their  water  in  1913  and 
prior  thereto.  There  are,  it  seems  to  me,  only  two  possible 
assumptions :  Either  that  the  people  were  getting  water,  or  that 
they  were  not  getting  water  at  that  time.  If  they  had  a  supply 
they  were  either  securing  it  from  a  series  of  independent  sources, 
or  they  were  getting  it  from  a  utility  such  as  the  Spring  Valley 
Water  Company.  Now,  if  you  are  going  to  reproduce  this  plant, 
and  are  forced  to  compete  with  a  competitor  of  the  strength  of 
that  company,  of  course,  your  development  expense  is  going  to  be 
very  high.  The  point  I  wish  to  make — the  point  I  made  in  my 
opening  argument — is  that  on  every  assumption  which  is  involved 
in  following  the  comparative  plant  method  of  ascertaining  value 
Mr.  Metcalf  had  the  support  of  actual  experience,  and  each 
assumption  that  was  made  by  him  was  more  favorable  to  the 
city  than  actual  experience  required  that  it  should  be.  There  is 
one  point  that  I  wish  to  call  to  your  Honor's  attention  in  con- 
cluding a  discussion  of  this  subject.  It  is  not  a  new  point. 
It  is  the  one  that  I  mentioned  when  I  commenced  my  discussion. 
I  take  it  that  what  we  are  attempting  to  value  here  is  an 
element  of  value.  For  the  purposes  of  argument,  I  am  willing 
to  assume  that  you  could  make  a  mathematical  calculation  or 
could  show  by  a  mathematical  calculation  that  Mr.  Metcalf 's 
results  were  in  error.  That  has  not  been  shown.  It  has  not 
been  attempted.  But  I  do  not  care  what  calculations  are  made. 
There  is  none  possible  which  will  demonstrate  that  a  plant  such 
as  that  of  this  company  has  not  actual  value  due  to  the  fact  that 
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it   has   passed   through   the   period   of  early   losses   and  paid   the 
expenses  incident  to  that  experience. 

MR.  SEARLS :  You  do  not  answer  my  suggestion  that  between 
the  company  and  the  city,  and  without  referring  to  the  question 
of  value,  equity  may  have  already  been  done. 

MR.  GREENE :  It  seems  to  me  that  there  are  two  answers 
to  that  suggestion,  Mr.  Searls.  The  first  is  that,  as  I  understand 
the  cases,  a  prosperous  history  does  not  require  that  a  utility 
should  be  penalized  in  years  to  come.  The  second  is — I  don't 
care  what  the  experience  of  the  company  has  been  on  that  score — 
you  cannot  demonstrate  an  absence  of  value  by  the  fact  that  a 
plant  has  been  unusually  successful,  if  that  is  true,  any  more 
than  you  can  demonstrate  an  enormous  value  in  a  plant  by  the 
fact  that  the  past  development  expense  has  been  extortionate. 
I  can  well  imagine  a  case  where  a  mathematical  computation 
would  give  much  less  of  an  indication  of  value  than  it  does  in 
this  case,  but  I  do  not  see  how  it  can  be  said,  when  you  come 
down  to  the  ultimate  conclusion,  that  you  have  not  a  value  when 
you  have  an  established  business.  I  do  not  see  how  it  is  possible 
to  make  that  argument. 

MR.  SEARLS:  Suppose  we  concede  you  have  a  value,  but 
you  have  not  a  value  on  which  the  court  will  give  you  rates. 

MR.  GREENE :  If  you  will  concede  the  existence  of  a  value 
of  $3,400,000  in  that  element,  I  am  perfectly  willing  to  stop  this 
discussion  here. 

MR.  SEARLS:     I  would  concede  the  value,  but  not  the  sug- 
gestion; that  is  sufficient  for  your  purpose. 
Rate  of  Return. 

MR.  GREENE :  As  to  rate  of  return,  I  simply  want  to  repeat 
on  that  subject  what  I  said  before  as  to  the  compilation  which 
Boston  made  covering  the  dividend  rates  which  have  been  paid 
by  corporations  in  and  near  San  Francisco.  It  seems  to  us  that 
this  procedure  gives  about  as  slight  an  indication  of  what  is  a 
fair  rate   for  this   particular  utility   as   could  well  be   imagined. 
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Notwithstanding  Mr.  Searls'  criticism  of  Mr.  Lipman  and  Mr. 
Weeks  and  Mr.  Tourny,  I  think  your  Honor  can  more  safely  turn 
to  them  for  assistance  than  you  can  to  Boston  or  O'Brien.  It 
seems  to  me  that  we  get  substantial  confirmation  of  our  conten- 
tion from  the  testimony  of  Mr.  Moffitt.  Your  Honor  will  recall 
that  in  answer  to  a  very  strict  hypothetical  question,  which 
assumed  an  absolutely  guaranteed  return,  Mr.  Moffitt  testified 
that  he  thought  five  per  cent  would  be  sufficient,  but  that,  when 
it  was  developed  to  him  that  he  was  testifying  with  regard  to 
rates  for  the  years  in  controversy,  Mr.  Moffitt  receded  from  his 
position  and  said  he  did  not  think  five  per  cent  would  be 
sufficient.  Mr.  Searls  did  not  care  to  press  him  as  to  what  he 
thought  would  be  sufficient. 

MR.  SEARLS :    I  did  press  him,  but  could  not  get  him  to  state. 

MR.  GREENE :  My  recollection  is  that  you  did  not  press  him 
very  hard,  Mr.  Searls. 

I  have  just  one  point  I  want  to  make  in  closing.  It  is  a  point 
I  should  perhaps  have  made  in  my  opening,  for  it  bears  on  the 
value  of  the  properties.  We  have  had  a  tremendous  amount  of 
evidence  as  to  the  value  of  individual  elements  of  property  in- 
volved in  this  case.  I  wish  to  suggest  to  your  Honor  that  the 
best  evidence  with  which  we  have  been  furnished,  as  far  as  the 
value  of  the  property  as  a  whole  is  concerned,  is  evidence  which 
is  fairly  comparable  as  far  as  these  properties  are  concerned  with 
the  valuation  which  a  real  estate  man  may  place  on  a  particular 
piece  of  real  estate.  I  refer  to  the  testimony  of  Mr.  Hazen  and 
Mr.  Metcalf.  It  so  happens  that  they  were  the  only  two  witnesses 
testifying  in  this  case  who  had  had  a  broad  experience  in  con- 
structing, operating  and  selling  water  works.  The  record  shows 
that  Mr.  Metcalf  has  been  instrumental  in  selling  a  large  number 
of  water  works.  He  knows  the  factors  which  people  take  into 
account  in  buying  properties  of  that  type.  Mr.  Hazen  has  done 
the  same  thing.  They  have  both  served  as  members  of  hoards 
of  arbitration.  They  know  the  considerations  which  work  on  the  minds 
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of  purchasers.  And,  while  it  is  true  that,  in  a  way,  their  testi- 
mony upon  the  subject  of  total  value  usurped  the  function  of 
this  court  in  determining  value,  it  is,  I  nevertheless  submit,  the 
most  substantial  and  the  most  valuable  evidence  that  there  is  in 
this  case  on  the  value  of  complainant's  property.  We  know  in 
a  general  way  what  guided  them  in  that  determination.  Per- 
sonally, it  seems  to  me,  as  I  told  your  Honor  the  other  day,  they 
have  left  out  elements  of  value  which  we  are  entitled  to  have 
included  as  a  basis  upon  which  rates  shall  be  computed.  Their 
figure,  however,  is  a  figure  which  they  consider  fair  as  a  rating 
base  and  is,  as  they  have  said,  in  a  way  a  minimum  valuation. 
The  time  may  well  come  in  a  proceeding  of  this  sort  where 
properties  of  this  character  will  be  so  standardized  that  we  shall 
have  people  who  will  be  able  to  give  first-hand  and  persuasive 
evidence  of  the  value  of  an  entire  property.  I  think  we  have 
come  about  as  near  getting  witnesses  of  that  kind  in  this  case, 
when  we  consider  the  evidence  of  Mr.  Hazen  and  Mr.  Metcalf, 
as  we  will  for  some  time  to  come. 


MR.  McCUTCHEN:  I  feel  that  I  should  refer  to  the  state- 
ment of  Mr.  Searls  that  my  criticism  of  the  witness,  Smith,  car- 
ried with  it  a  reflection  upon  him;  that  is  to  say,  upon  Mr.  Searls. 
I  would  not  mention  the  matter  but  for  the  warmth  displayed 
by  counsel  when  he  was  making  the  statement.  Counsel  very 
well  knows  the  esteem  in  which  I  hold  him  and  knows  that  under 
no  circumstances  would  I  have  said  anything  intended  to  reflect 
upon  his  integrity;  and  I  can  hardly  think  he  meant  what  his 
language  implies. 

Mr.  Olney  requests  me  to  say  he  has  read  Mr.  Searls'  argument 
on  reservoir  values.  He  thinks  if  he  were  to  make  any  further 
argument  on  that  branch  it  would  very  largely  be  in  the  nature 
of  repetition;  that  is  to  say,  that  so  far  as  it  may  be  necessary 
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to  meet  Mr.  Searls'  argument  he  thinks  it  is  answered  by  his,  Mr. 
Olney's,   opening. 

There  are  a  few  matters  to  which  I  desire  to  call  your  Honor's 
attention,  and  only  a  few. 

I  was  somewhat  puzzled  by  the  comments  of  counsel  on  the 
equipment,  or,  I  suppose  I  might  say,  lack  of  equipment  of  Bald- 
win and  McDuffie  to  value  the  Lake  Merced  lands.  Counsel  made 
a  comparison  of  the  qualifications  of  Martin  and  Paschel,  on  the 
one  hand,  and  of  Baldwin  and  McDuffie,  on  the  other,  very  much 
to  the  advantage  of  the  former.  I  thought  at  the  outset,  and  I 
am  still  of  the  opinion,  that  no  real  aid  can  be  given  to  your 
Honor  in  the  determination  of  real  estate  values  by  discussing  the 
valuations  of  the  individual  witnesses.  They  are  all  set  forth 
in  tables,  and  the  considerations  which  induced  them  to  make  a 
given  valuation  are  stated  in  their  testimony. 

But  in  view  of  the  suggestion  that  Paschel  and  Martin  were 
better  qualified  to  give  you  dependable  advice  with  reference  to 
Merced  values  than  Baldwin  and  McDuffie,  I  am  going  to  suggest 
that  you  read  McDuffie 's  testimony,  or,  at  any  rate,  that  you  read 
the  abstract  of  it.  It  is  very  short  and  can  be  read  in  less  than 
an  hour.  I  feel  persuaded  that  if  you  will  take  the  time  to  read" 
it,  and  thus  refresh  your  recollection  as  to  the  manner  in  which 
McDuffie  went  about  his  task,  you  will  not  only  be  convinced 
that  the  criticism  of  counsel  is  not  well  founded,  but  I  think  you 
will  also  be  convinced  that  in  point  of  equipment  there  was  no 
comparison  between  McDuffie  and  either  of  the  defendants'  wit- 
nesses. Not  only  was  his  equipment  superior  to  either  that  of 
Paschel  or  Martin,  but  he  had  the  happy  faculty  of  developing 
his  thoughts  upon  the  subject  in  such  a  way  that  a  layman  can 
thoroughly  understand  and  appreciate  his  point  of  view,  and 
while  you  may  not  be  willing  to  accept  his  figures,  you  will  cer- 
tainly feel  that  he  was  both  honest  and  intelligent  in  the  views 
which  he  expressed. 
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Alleged  Inconsistency  in  Valuing  Reservoirs 
and  Watershed  Lands. 

I  wish  to  say  just  a  word  with  reference  to  an  alleged  incon- 
sistency in  the  method  adopted  by  our  witnesses  in  valuing,  or 
by  counsel,  if  you  please,  in  valuing  the  Peninsula  properties  of 
the  company. 

Mr.  Searls  says  that  because  we  have  valued  the  watershed 
lands  for  residential  purposes,  and  have  valued  the  reservoir  lands 
taking  into  consideration  their  availability  for  reservoir  purposes, 
we  have  made  an  inconsistent  and  impossible  combination.  The 
answer  seems  obvious.  Let  us  endeavor  to  put  ourselves  back  to 
the  beginning  of  December,  1913,  and  assume  that  we  then  did 
not  own  any  of  the  Peninsula  lands,  but  that  we  determined  to 
acquire  them  during  that  month.  Let  us  also  assume  that  at  that 
time  the  reservoir  lands  were  in  one  ownership  and  the  watershed 
lands  in  one  or  a  number  of  ownerships.  What  would  we  then 
have  been  required  to  pay?  The  minimum  value  of  the  watershed 
lands  would  have  been  their  value  for  residential  purposes,  and 
that  is  the  value  Baldwin  and  Hoag  found.  The  owner  of  the 
reservoir  lands  would  have  had  as  much  information  regarding  the 
value  of  the  property,  considering  its  availability  for  all  pur- 
poses, as  we  would  have  had,  and  we  would  have  been  compelled 
to  pay  for  it  the  price  Grunsky  put  upon  it,  or  at  any  rate  a 
price  equal  to  its  market  value.  There  is  neither  inconsistency 
nor  impossibility  in  thus  considering  the  property,  and  it  would 
be  illogical  to  view  the  problem  from  any  other  standpoint. 

The  Criticism  of  Baldwin  and  Hoag. 

Mr.  Searls,  in  commenting  upon  the  testimony  of  Baldwin 
and  Hoag  to  the  effect  that  they  valued  the  Peninsula  lands  just 
as  if  the  lakes  were  not  there,  characterized  it  as  ridiculous  and 
seemed  to  think  that  it  was  an  impossibility  for  a  man  to  do  what 
Baldwin  and  Hoag  said  they  did. 

It  never  has  semed  to  me  at  all  difficult  for  a  real  estate  expert 
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to  put  a  valuation  upou  those  lands  without  any  consideration 
of  the  lake;  that  is  to  say,  he  might,  as  Baldwin  and  Hoag  later 
said  they  would,  add  something  to  what  would  otherwise  be  the 
value  of  the  land,  if  he  were  assured  that  the  lake  was  to  remain 
and  that  a  purchaser  of  the  lands  would  have  some  assurance 
that  it  was  to  remain.  In  that  case,  Baldwin  and  Hoag  said  they 
would  expect  a  purchaser  to  pay  something  additional  to  what 
the  land  might  be  worth  in  the  event  that  there  were  no  lake, 
or,  if  a  lake,  that  there  were  no  such  assurance.  But  an  expert 
would  find  no  difficulty  in  saying  that  the  lands,  if  there  were  no 
lake  there,  were  worth  at  least  a  certain  sum,  which  would  be 
their  minimum  value  in  any  event,  and  that  is  just  what  Baldwin 
and  Hoag  did. 

Your  Honor  could  go  upon  Sherwood  Point,  if  there  were  no 
lake  where  Crystal  Springs  now  is,  and,  with  the  information  you 
have  obtained  in  this  case,  be  willing  to  pay  a  certain  sum  for 
that  property  even  though  there  were  no  lake,  and  you  might  be 
willing  to  pay  a  little  more  if  you  were  assured  that  the  lake  was 
to  be  there.  Now.  it  was  just  in  that  way  that  Baldwin  and  Hoag 
considered  the  situation,  and  so  far  from  their  conduct  being 
ridiculous,  it  was  the  natural  and  obvious  thing  for  them  to  do. 

At  page  325,  Mr.  Baldwin,  in  answer  to  a  question  by  Mr. 
Olney,  said : 

"Q.  Mr.  Baldwin,  I  understand  you  to  say  that  you  value 
this  property  from  the  same  point  of  view  that  you  valued  the 
Lake  Merced  property? 

"A.  I  valued  it  as  a  whole.  I  simply  arrived  at  that  value 
by  taking  the  different  parcels. 

"Q.  You  did  not  give  it  any  special  value  by  reason  of  the 
fact  that  it  was  water  producing.       A.     No." 

And  again  the  question  by  your  Honor  on  page  326 : 

"THE  MASTER:  Q.  Mr.  Baldwin,  if  I  understand  your 
point  of  view  as  regards  both  the  Lake  Merced  property  and  the 
Peninsula    property,    you   reached   in    your   mind    and   you   have 
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testified  to  the  highest  market  value  of  that  property  for  general 
sale  in  the  open  market  as  it  is — not  to  another  water  company, 
nor  to  include  the  value  to  the  water  company  itself,  any  different 
or  otherwise  then  the  general  market  value  to  purchasers  at  large? 

"A.     Yes.    I  have  not  considered  the  water  element  in  any  way. 

"Q.  Except  insofar  as  you  had  in  mind — well,  here  is  a  lake 
adjacent  to  it?      A.     No. 

"Q.     Did  you  consider  that? 

"A.  Not  at  all.  I  valued  this  property — the  watershed — 
just  as  if  the  lake  were  not  there  and  it  was  a  valley  instead 
of  a  lake." 

And  at  page  487  about  the  middle  of  the  page: 

"Q.  Did  you  make  any  difference  in  the  valuation  between 
the  portions  that  overlook  the  lake  and  the  portions  that  do  not? 

"A.     No,  I  have  not  considered  the  lake  at  all. 

"Q.     You  have  not  considered  the  lake  in  any  aspect  whatever? 

"A.     Absolutely  not. 

"Q.  In  other  words,  Mr.  Baldwin,  you  mean  to  say  now  that 
you  can  go  on  that  land,  see  that  land  there  and  completely 
ignore  it  from  a  scenic  standpoint? 

"A.     That  is  what  I  have  done." 

As  I  say,  I  can  see  no  difficulty  in  a  man  going  upon  that 
land  for  the  purpose  of  putting  a  value  upon  it,  assuming  that 
the  dam  is  not  there  and  hence  no  lake  there. 

MR.  SEARLS:     What  is  the  use  of  going  on  the  land  at  all? 

MR.  McCUTCHEN :    To  view  it  and  see  what  sort  of  land  it  is. 

MR.  SEARLS:  Then  you  have  to  forget  what  you  view  in 
order  to  reach  a  conclusion. 

MR.  McCUTCHEN:  There  was  not  any  lake  there  when  the 
land  was  bought.  If  Mr.  Baldwin  could  go  on  the  other  side  of 
Buri  Buri  ridge  and  fix  a  value  upon  a  piece  of  property 
available  for  residential  purposes  that  has  not  any  lake  view, 
what  difficulty  would  there  be  in  his  going  on  the  westerly  side 
of  that  ridge  and  looking  at  a  piece  of  property  which  did  happen 
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to  overlook  the  lake  and  fix  a  valuation  upon  that  for  residential 
purposes  and  take  into  consideration  the  same  things  that  he 
considered  when  he  was  looking  at  the  property  on  the  other 
side  of  the  ridge.     Does  that  seem  at  all  impossible? 

MR.  SEARLS:     It  does  to  me,  but  I  will  not  argue  it. 

MR.  McCUTCHEN:  To  the  same  point  I  call  your  Honor's 
attention  to  the  testimony  of  Mr.  Hoag  on  pages  565  and  568. 
I  do  not  think  it  is  necessary  to  read  it. 

Trans-Eay  Lands. 

I  desire  to  say  a  word  with  reference  to  trans-bay  lands.  I  think 
counsel's  zeal  led  him  altogether  astray  when  he  indulged  in  a 
criticism  of  Gale.  His  criticism  was  based  solely  upon  the  fact  that 
Gale  had  represented  the  company  in  the  purchase  of  quite  an 
acreage  of  its  Pleasanton  lands,  and  as  I  recall  his  argument,  it 
was  that  if  Gale  had  purchased  those  lands  at  high  prices  and  had 
received  large  commissions,  he  of  course  felt  obligated  to  sustain 
the  prices  which  he  had  paid. 

If  Gale  was  actuated  by  any  notion  of  that  kind  he  fell  down 
most  horribly,  because  in  many  cases  he  valued  the  lands  at  less 
than  the  company  paid  for  them.  Ordinarily  I  think  that  would 
be  quite  a  compliment  to  a  real  estate  agent;  that  is  to  say,  that 
being  called  as  a  witness  for  the  purpose  of  expressing  an  opinion 
as  to  the  market  value  of  property,  that  he  would  place  upon 
it  a  figure  smaller  than  that  which  he  had  paid  for  it  as  the 
purchasing  agent  for  the  man  who  owned  it  at  the  time  he  was 
testifying. 

MR,  SEARLS:  May  I  interrupt  you?  Mr.  Gale  excluded  the 
improvements  when  he  valued  it. 

MR.  McCUTCHEN:     Yes,  he  did  in  some  cases. 

MR.  SEARLS :    They  were  included  in  the  cost  price,  however. 

MR.  McCUTCHEN:  I  am  not  prepared  at  this  time  to  say 
what  figure  that  played.  I  am  only  suggesting,  Mr.  Searls,  that 
if  Mr.  Gale  had  been  actuated  by  the  motive  that  you  suggested 
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did  actuate  him  he  would  have  found  no  difficulty  in  putting  a 
price  upon  that  property  equal  at  least  to  the  price  which  he  had 
paid  for  it  as  the  purchasing  agent  of  the  company. 

If  Gale  had  been  influenced  by  the  large  commissions  which 
counsel  says  he  did  receive,  and  of  which  I  think  there  is  no 
evidence  here,  or  of  the  large  commissions  which  he  expected  to 
receive  at  some  time  in  the  future,  of  which  there  is  equally  no 
evidence  here,  he  would  probably  have  testified  that  the  market 
value  of  the  lands  was  at  least  equal  to  the  prices  paid. 

Another  criticism  of  Gale  is  that  he  knew  very  little  of 
actual  sales  in  the  Pleasanton  district.  On  page  610  of  the 
transcript  Gale  gives  a  list  of  fifteen  or  twenty  sales  which  he 
negotiated.  He  says,  on  page  611,  that  the  sales  made  by  him  in 
Pleasanton  during  the  past  five  or  six  years  aggregated  about  a 
million  dollars.  It  is  impossible  to  reconcile  this  showing  with 
counsel's  statement  that  Gale  was  not  familiar  with  Pleasanton 
values. 

By  the  side  of  this  showing  on  the  part  of  Gale,  consider 
Callaghan's  lack  of  knowledge  of  transactions  in  the  same 
localities. 

On  pages  233iy2,  2333,  2334,  2335,  2336,  2337,  2338,  2339,  2343, 
2360,  2361,  2364  and  2365,  actual  real  estate  transactions  were 
called  to  his  attention,  of  which  he  had  no  knowledge  or  informa- 
tion whatever.  When  asked  to  tell  of  sales  of  which  he  knew 
and  which  he  had  used  in  fixing  valuations  on  the  Pleasanton 
property,  he  named  only  two — that  of  the  Bank  of  Livermore  to 
Butler  in  1904,  and  that  of  Gallaway  to  Warner  in  1911.  It  is 
not  altogether  clear  that  he  knew  anything  about  the  details  of 
the  Gallaway- Warner  transaction.  On  cross-examination  he  said: 
(Ab.  675;  Tr.  2479) 

"The  sale  was  transacted  through  the  Farmers  &  Merchants 
National  Bank  of  Livermore,  of  which  I  am  a  director.  Personally, 
I  did  not  have  anything  to  do  with  it,  except  that  I  acknowledged 
a   mortgage   from  Dr.   Warner  to  Margaret   Gallaway,   and  that 


1289 

let  me  into  quite  a  knowledge  of  the  situation,  because  I  got  the 
views  of  both  parties  on  the  subject." 

At  any  rate,  that  is  all  he  seems  to  have  known  about  real 
estate  transactions  in  the  Pleasanton  district  at  the  time  he  made 
these  valuations.  I  have  heretofore  called  your  attention  to  the 
fact  that  he  admitted  ignorance  of  a  number  of  sales  in  the 
vicinity  of  the  Spring  Valley  AVater  Company  properties,  and 
said  that  if  he  had  known  of  the  transactions  he  would  not  have 
taken  them  into  consideration,  as  he  considered  his  unsupported 
opinion  better  evidence  of  value  than  actual  sales. 

Water  Rights. 

I  desire  to  say  a  word  now  on  water  rights. 

Mr.  Searls'  discussion  of  the  value  of  the  water  rights  at 
Lake  Merced  reminds  me  to  suggest  to  your  Honor  that  if  we 
should  be  denied  a  water  right  value  for  that  property  it  would 
be  necessary  to  allow  us  at  least  part  of  the  values  of  lands  which 
were  riparian  to  the  stream  which  before  the  construction  of  our 
present  dam  flowed  from  Lake  Merced  to  the  ocean.  This  prop- 
erty includes  McDuffie's  Parcel  25 — there  is  a  map  in  evidence 
which  shows  what  land  was  riparian  to  that  stream  before  the 
dam  was  constructed — the  value  of  which  is  about  equivalent 
to  the  value  of  3.4  million  gallons  daily  supply  at  $100,000  per 
million  gallons.  I  do  not  want  the  impression  to  be  gained  by 
this  suggestion  that  I  have  any  doubt  as  to  the  propriety  of 
allowing  the  company  the  value  of  a  water  right  for  its  Merced 
water.  There  can  be  no  question  that  that  water  was  flowing 
water  at  the  time  of  the  purchase  of  the  property  by  the  company, 
nor  can  there  be  any  question  that  the  riparian  proprietor,  that 
is  to  say,  the  owner  of  the  land  between  the  outlet  and  the  ocean, 
would  have  been  entitled  to  the  flow  of  that  water  and  could  have 
diverted  it  for  any  use  to  which  it  might  be  put.  Mr.  Greene 
suggests  to  me,  and  I  had  intended  to  state  it  to  your  Honor — 
I    doubted    whether    under   the    circumstances    it    was    necessary — 
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that  if  that  water  had  been  allowed  to  flow  as  it  was  accustomed 
to  flow,  the  owner  of  Parcel  25,  according  to  the  McDuffie  sub- 
division of  Lake  Merced  Rancho,  could  have  taken  and  diverted 
it  for  use  in  San  Francisco,  that  is  to  say,  could  have  put  it 
to  the  same  use  to  which  it  is  now  being  put;  that  no  one 
could  have  objected  to  that  diversion  by  him  because  the  water 
would  have  flowed  directly  from  his  land  into  the  ocean. 

THE  MASTER:  Would  you  say  then  that  in  a  case  where 
all  land  is  owned  from  the  source  to  the  mouth  of  the  stream 
a  valuation  of  that  land  included  the  value  of  all  the  water? 

MR.  McCUTCHEN :  Yes,  I  would.  I  would  not  find  it  possible 
to  contend  under  those  circumstances  that  the  owner  of  the  land 
was  not  entitled  to  take  all  that  water  by  virtue  of  the  ownership 
of  the  land. 

THE  MASTER:  Then  in  that  case,  the  value  of  the  water 
right  would  be  included  in  the  value  of  the  land. 

MR.  McCUTCHEN:  I  would  think  so.  I  do  not  know  how 
your  Honor  was  impressed  by  Mr.  Searls'  argument  yesterday, 
that  anyone  who  could  get  access  to  a  stream,  although  the  land 
was  in  the  control  of  owners  from  the  source  of  the  stream  to  its 
mouth,  would  be  permitted  to  take  flood  waters;  I  confess  that 
does  not  impress  me  very  much.  I  think  it  is  much  sounder  to 
take  the  view  which  your  Honor  probably  has, — at  any  rate  it 
seems  to  me  to  be  sound,  that  if  the  land  from  the  source  to  the 
mouth  is  in  one  ownership  and  no  one  can  get  access  to  the  stream, 
that  an  owner  of  the  land  who  diverted  the  water  from  the 
stream  would  divert  it  by  virtue  and  by  reason  of  his  ownership 
of  the  land. 

It  has  been  difficult  for  us  to  follow  Mr.  Searls'  argument 
with  reference  to  flood  waters.  He  has  argued  very  strenuously 
and  persistently  that  flood  waters  are  something  to  which  the 
riparian  proprietor  is  not  entitled;  in  other  words,  the  right  to 
their  flow  is  not  appurtenant  to  riparian  land.  Of  course  if  it  is 
not  appurtenant  to  riparian  land  it  is  no  part  of  the  riparian  land 
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in  any  sense,  and  the  riparian  owner,  as  such,  is  not  entitled  to 
it.     That  is  the  entire  burden  of  Mr.  Searls'  argument. 

If  the  riparian  proprietors  down  stream  from  the  Crystal 
Springs  dam  were  not  entitled  to  the  flood  flow,  surely  the  riparian 
proprietors  up  stream  were  not  entitled  to  it. 

Now,  it  must  inevitably  follow  from  that  argument  that  we 
did  not  get  the  right  to  any  of  the  flood  flow  by  the  purchase  of 
any  riparian  lands,  and  if  we  have  the  right  to  the  flood  flow, 
and  Mr.  Searls  says  unqualifiedly  that  we  do  have  it,  we  must 
have  gotten  it  in  some  other  way  than  through  the  purchase  and 
acquisition  of  riparian  lands.  How  did  we  get  it?  We  must 
have  gotten  it  by  appropriation,  and  Mr.  Searls  argues  strenuously 
that  it  was  the  subject  of  appropriation.  I  do  not  know  whether 
he  would  not  go  so  far  as  to  say  that  having  appropriated  it,  it  has 
no  value,  but,  to  repeat,  his  argument  necessarily  and  inevitably 
leads  to  the  conclusion  that  our  right  to  it  rests  upon  appropriation, 
and  not  upon  the  ownership  of  land. 

A  suggestion  was  made  that  the  flood  flow  was  of  no  value  to 
the  lower  riparian  proprietors,  and  that  the  diversion  of  it  at 
some  point  above  their  lands  was  a  benefit  to  them  rather  than 
a  detriment.  Whether  Mr.  Searls  would  go  as  far  as  to  say,  and 
of  course  we  are  assuming  all  these  things  simply  to  meet  him 
on  his  own  ground — whether  he  would  go  so  far  as  to  say  that 
because  the  diversion  of  the  flood  water  was  a  benefit  to  the 
lower  riparian  proprietor,  the  right  to  divert  it  was  of  no  value, 
I  do  not  know.  He  says,  however,  that  the  right  to  divert  the 
normal  flow  of  San  Mateo  Creek  was  worth  a  certain  sum.  It  is 
true  he  says  it  was  worth  that  because  the  company  paid  that 
price  for  it;  but  why  a  million  gallons  of  flood  flow  should 
not  be  worth  just  as  much  as  a  million  gallons  of  the  normal 
flow,  it  is  difficult  to  determine  from  anything  that  Mr.  Searls 
has  told  us. 

As  I  said  to  your  Honor  in  my  opening  on  this  branch  of 
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the  case,  all  of  this  water  flows  in  streams.  "We  do  not  concede, 
and  certainly  there  is  nothing  in  the  testimony  to  show  that  any 
of  the  flow  which  we  impound  is  abnormal,  or  that  any  of  it 
comes  within  the  description  of  vagrant  water  as  that  expression 
is  used  in  some  of  the  decisions. 

Finally,  on  this  subject,  with  the  exception  of  the  riparian 
rights  which  we  purchased  on  San  Mateo  Creek,  our  right  to 
divert  all  the  Peninsula  water  which  we  do  divert,  leaving 
Pilarcitos  out  of  the  question  for  the  moment,  rests  upon  a  pre- 
scriptive use.  About  that  there  can  be  no  shadow  of  doubt,  and 
that  accurately  describes  the  right,  even  though  a  large  part  of 
the  flow  be  flood  water,  as  Mr.  Searls  contends.  I  think,  how- 
ever, we  have  disposed  effectually  of  his  claim  that  any  part 
of  this  flow  is  abnormal,  or  that  it  is  vagrant  water. 

I  had  hoped  that  while  Mr.  Searls  was  talking  about  flood 
flow  and  the  very  great  injury  of  such  a  flow  to  riparian  proprie- 
tors he  would  tell  us  the  nature  of  the  right  which  still  attached 
to  the  Mills  and  Easton  lands.  He  says  it  is  the  contention  of 
the  city  that  as  to  the  Mills  and  Easton  lands  the  company 
does  not  own  the  riparian  rights  and  has  never  acquired  them. 
He  says  he  bases  this  statement  upon  the  testimony  of  Rogers. 
Rogers'  testimony  is  to  be  found  at  page  1161  of  the  transcript. 
Before  I  quote  it,  it  may  be  worth  while  to  call  attention  to 
the  situation  as  it  exists  and  as  it  has  existed  ever  since  the 
construction  of  San  Andreas  dam  and  the  lower  Crystal  Springs 
dam. 

The  Mills  and  Easton  property  lies  between  San  Andreas 
and  Crystal  Springs  reservoirs.  Since  the  construction  of  San 
Andreas  dam,  not  a  drop  of  water  has  reached  the  Mills  and 
Easton  lands.  The  dam  entirely  cuts  off  the  flow  that  formerly 
reached  those  lands.  In  view  of  this,  it  is  interesting  to  read  the 
testimony  of  Rogers,  which  is  the  sole  support  for  the  statement 
made  by  counsel  for  the  defendants  with  reference  to  the  riparian 
right  which  still  attaches  to  those  lands. 
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Kogers  said : 

(Ab.  323;  Tr.  1161-2)  "Between  the  two  lakes  we  have  300 
acres,  and  the  Mills  estate  have  about  275  acres,  and  that  land 
the  Spring  Valley  negotiated  to  purchase  from  us  in  the  summer 
of  1910,  at  $500  an  acre,  and  the  water  right.  We  could  not 
agree  on  the  water;  we  wanted  3,000,000  gallons  and  the  Spring 
Valley  wanted  to  cut  us  down." 

If  Mr.  Searls  thinks  that  Rogers  was  proposing  to  sell  a  water 
right  to  the  company,  he  misapprehends  his  testimony  entirely. 
His  proposition  was  to  sell  the  Mills  and  Easton  land  for  $500 
an  acre  and  a  water  right.  That  is  to  say,  the  Spring  Valley 
Water  Company  was  to  supply  Mills  and  Easton  with  water  for 
use  on  other  lands. 

The  matter  is  hardly  worth  the  time  which  has  been  necessary 
to  develop  it  to  your  Honor,  but  we  did  not  care  to  allow  the 
suggestion  to  go  unanswered. 

In  order  that  it  may  not  be  assumed  that  we  consider  Mr. 
Searls'  criticism  of  Anderson's  treatment  of  Santa  Clara  lands 
as  fair  or  just,  I  wish  to  take  but  a  moment  to  refer  to  his 
suggestion  that  Atkinson,  a  witness  for  the  defendants,  had 
demonstrated  that  the  difference  between  the  value  of  lands  in 
Santa  Clara  County  supplied  with  water,  and  lands  not  supplied 
with  water,  was  $50  or  $100  per  acre.  It  is  quite  apparent  from 
a  reading  of  Atkinson's  testimony  that  all  he  was  dealing  with 
was  the  cost  of  installing  a  pumping  plant  upon  land  from  which 
an  adequate  supply  of  water  could  be  obtained.  Anderson  was 
considering  Santa  Clara  lands  which  were  supplied  with  water 
for  irrigation  in  comparison  with  those  for  the  irrigation  of 
which  there  was  no  water,  a  very  different  situation  from  the 
one  considered  by  Atkinson. 

I  wish  to  say  just  one  word  further  regarding  Lee's  valuation 
of  water  rights,  and  particularly  with  reference  to  his  reproduction 
cost  figures. 
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He  says  the  cost  of  Alameda  rights  was $1,346,808 

He  says  that  real  estate  in  the  localities  from  which 
we  derive  water  in  Alameda,  has  advanced  in  value 
since  the  date  of  the  purchase  of  the  water  rights 
from  48  to  58  per  cent.  If  we  assume  the  advance 
in  land  values  to  have  been  an  average  of  50  per 
cent,  and  also  assume  that  the  value  of  the  water 
rights  has  increased  to  the  same  extent,  it  would 
mean  that  Alameda  water  rights  are  worth  50  per 
cent  more  now  than  when  they  were  purchased; 
this  increase  would  be 673,404 

Peninsula  rights,  that  is  to  say,  those  below  the  concrete 

dam  at  Crystal  Springs,  cost 187,783 

According  to  Herrmann,  real  estate  values  in  that 
locality,  as  indicated  by  the  assessments,  have 
increased  in  value  700  per  cent  since  the  riparian 
rights  were  acquired;  and  assuming  that  water 
rights  have  increased  in  the  same  proportion,  the 
increase  in  value  of  these  water  rights  would  be.  .  . .   1,314,481 

Pilarcitos  rights,  according  to  Lee,  cost 34.100 

There  is  no  testimony  as  to  the  increase  in  value  of 
lands  along  Pilarcitos  Creek,  and  therefore  no  addi- 
tion is  made  to  that  figure. 

The  Lake  Merced  rights  cost 150,000 

According  to  the  valuations  made  by  the  city's  witnesses 
of  Lake  Merced  lands,  the  increase  in  value  since 
the  date  of  purchase  of  those  lands  has  been  more 
than  400  per  cent.  Adding  400  per  cent  of  $150,000 
we  have    600,000 

To  these  figures  should  be  added 122,250 

which  Lee  says  is  the  value  of  the  right  to  withdraw 
water  from  the  Pleasanton  lands. 

The  total  of  these  figures  is $4,428,826 
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If  the  reproduction  cost  of  water  rights  is  to  be  used  at  all, 
these  figures  should  be  used  rather  than  the  figures  set  forth  in 
Lee's   report. 

Use  of  Merced  Lands. 

The  only  other  subject  to  which  I  desire  to  refer  is  the  use 
of  the  Merced  lands.  The  defendants  now  claim  that  the  Merced 
Rancho,  other  than  that  part  of  it  selected  by  O'Shaughnessy 
as  necessary  to  be  acquired  by  the  city,  was  not  in  use  for  the 
purpose  of  supplying  San  Francisco  with  water  during  the  years 
in  controversy.  This  position  was  taken  for  the  first  time  after 
these  cases  came  to  trial.  The  Merced  property  was  acquired 
more  than  forty  years  ago.  There  can  be  little,  if  any,  doubt 
that  the  grantor  of  the  plaintiff  purchased  it  for  the  purpose  of 
supplying  water  to  San  Francisco,  and  there  can  be  no  question 
that  for  a  period  of  forty  years  it  has  been  the  opinion  of  those 
in  control  of  the  property  and  of  those  in  control  of  the  municipal 
affairs  of  San  Francisco,  that  the  property  was  actually  in  use 
for  the  purpose  for  which  it  was  purchased.  It  is  true  that  during 
the  years  in  controversy  part  of  the  land  was  leased  to  vegetable 
growers  under  restrictions,  but  it  is  conservative  to  say  that  the 
preponderance  of  testimony  is  to  the  effect  that  that  use  has  not 
been  inconsistent  with  and  has  not  interfered  with  the  public 
use  with  which  the  property  has  been  impressed  according  to 
the  accepted  view  of  the  city  and  the  company. 

Mr.  Greene  said  to  you  in  his  opening  that  we  did  not  rely 
upon  the  conduct  of  the  parties  with  reference  to  this  land  as 
amounting  to  a  technical  estoppel  against  the  assertion  by  the 
city  that  the  property  was  not  in  use,  but  it  is  important  to 
develop  with  a  little  more  particularity  the  conduct  of  the 
parties,  and  this  becomes  the  more  important  because  of  the 
attitude  which  the  city  now  for  the  first  time  assumes.  It  is 
now  suggested  that  we  should,  long  before  the  first  of  the  years 
in  controversy,  have  sold  all  of  the  Merced  Rancho  except  the 
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part  selected  by  Mr.  0 'Shaughnessy,  and  that  the  grantees  should 
have  been  privileged  to  ereet  improvements  upon  it,  and  that  such 
improvements  might  prudently  have  occupied  all  of  the  land  up 
to  the  line  drawn  by  0 'Shaughnessy  around  the  lake  shore.  "We 
are  also  informed  that  if  it  had  been  and  if  absolutely  water- 
tight sewers  had  in  fact  been  laid,  the  run-off  from  the  area  which 
drains  into  the  lakes  could  have  been  used  with  the  same  propriety 
and  the  same  measure  of  safety  as  obtained  during  the  years  in 
controversy  under  the  conditions  then  actually  existing. 

In  considering  the  claim  which  the  city  now  asserts,  we  must 
not  forget  that  we  are  looking  at  the  situation  after  the  fact. 
The  period  with  reference  to  which  this  litigation  is  now  being 
prosecuted  has  fully  expired.  During  all  that  period  the  parties  in 
interest  thought  the  land  which  the  city  would  now  eliminate  was 
actually  in  use. 

0 'Shaughnessy  testified  that  he  had  known  the  property  for 
thirty  years  and  that,  but  for  the  change  that  came  about  due  to 
the  deposit  of  manure  upon  the  lands,  the  lands  would  have  been 
in  use  during  all  the  years  in  controversy.  It  is  true  that  on 
redirect  examination  he  said  that  what  he  meant  was  that  up  to 
the  time  when  manure  was  deposited  upon  the  land  it  was 
reserved  by  the  company  for  the  protection  of  the  water  supply. 
There  can  be  little  doubt  that  what  0 'Shaughnessy  meant  was 
that  up  to  the  time  of  the  deposit  of  manure  the  land  was 
actually  used  by  the  company  in  supplying  the  city  with  water. 
When  he  got  to  that  point  he  was  asked  whether  in  making  that 
statement  he  passed  upon  the  question  of  necessity  and  his 
answer  was  that  he  did  not.  In  other  words,  he  did  not  state 
whether  the  use  of  the  property  up  to  the  time  of  the  deposit  of 
manure  was  necessary.  Why  he  did  not  express  an  opinion  on 
that  subject  the  testimony  does  not  disclose. 

In  view  of  the  present  attitude  of  the  city,  it  is  important 
to  consider  briefly  the  conduct  of  the  parties  for  many  years 
prior  to  the  first  of  the  years  in  controversy  and  during  all  of  the 
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time  covered  by  the  ordinances,  the  validity  of  which  is  now 
being  litigated. 

Up  to  1880  there  may  not  have  been  any  conduct  on  the  part 
of  the  municipal  authorities  indicating  what  their  attitude  was 
toward  the  Merced  property  or  whether,  according  to  their  view, 
the  property  was  either  used  or  useful  in  supplying  San  Francisco 
with  water;  but  after  the  adoption  of  the  present  Constitu- 
tion it  became  necessary  for  the  predecessor  of  the  plaintiff 
to  file  with  the  Board  of  Supervisors  a  statement  showing  the 
property  used  by  it  in  supplying  the  city  and  its  inhabitants  with 
water.  There  is  no  evidence  showing  a  compliance  with  that 
requirement,  but  it  seems  to  me  that  your  Honor  can  safely 
assume,  so  far  as  its  bearing  upon  this  case  has  any  importance, 
that  the  provisions  of  the  law  were  complied  with  and  that  the 
plaintiff's  predecessor  did  give  to  the  municipal  authorities  a  state- 
ment of  the  properties  used  and  useful  in  supplying  the  city  with 
water.  After  the  adoption  of  the  Constitution,  and  during  all  the 
years  in  controversy,  it  was  the  duty  of  the  Board  of  Supervisors 
to  call  upon  the  water  company  annually  for  a  statement  of  the 
property  which  it  had  acquired  during  the  preceding  year  and 
which  was  used  and  useful  in  supplying  the  municipality  and  its 
inhabitants  with  water.  "We  know  from  the  record  in  this  case 
that  it  was  at  least  the  practice  of  the  City  Engineer  to  furnish 
to  the  supervisors  a  list  and  valuation  of  the  property  which  he 
considered  used  and  useful,  or,  rather,  which  according  to  his 
view  would  be  used  and  would  be  useful  during  the  approaching 
fiscal  year,  in  order  to  enable  the  board  to  establish  water  rates. 
Since  the  adoption  of  the  charter,  as  I  recall,  it  has  been  the  duty 
of  the  City  Engineer  to  furnish  such  a  report.  I  say  it  has  been 
the  duty  of  the  City  Engineer.  I  would  be  more  nearly  correct 
technically  if  I  said  it  was  the  duty  of  the  Board  of  Public  Works, 
but  we  know  that  the  action  of  the  Board  of  Public  "Works  in  such 
matters  is  the  action  of  the  City  Engineer. 

It  is  a  fact   that   during   all  of  the   years  in   controversy   the 
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company  and  the  city  affirmatively  declared  that  the  Merced 
property  was  used  and  useful,  and  it  affirmatively  appears  here 
that  for  each  of  the  years  in  controversy,  and  before  the  beginning 
of  those  years,  the  City  Engineer  formally  declared  and  reported 
to  the  Board  of  Supervisors  that  all  of  this  Merced  property 
would  be  in  use  and  would  be  useful  in  supplying  water  to  the 
city  and  its  inhabitants  during  each  of  those  years.  The  last 
of  those  reports  was  made  by  the  present  City  Engineer  in  1913. 
It  is  important,  as  I  have  said,  to  remember  that  those  reports 
were  in  each  case  made  before  the  beginning  of  the  fiscal  year  for 
which  rates  were  to  be  established. 

And  now,  after  the  event,  after  the  years  have  passed  for 
which  the  rates  were  adopted  and  during  all  of  which  time, 
according  to  0  'Shaughnessy,  the  property  was  actually  reserved 
by  the  company  for  the  purpose  of  protecting  the  water  supply, 
the  city  comes  to  you,  and  it  is  important  to  consider  that  it  comes 
through  the  same  City  Engineer  who  made  the  1913  report,  and 
tells  you  that  in  fact  this  property  was  not  in  use  and  was  not 
necessary  to  be  used  during  any  of  these  years,  and  it  says  to  you, 
in  effect,  that  notwithstanding  that  its  officer,  authorized  to  advise 
it  in  such  matters,  did  in  fact  tell  it  that  the  property  would  be 
used  and  would  be  useful,  it  nevertheless  was  not  used  and  was 
not  necessary  to  be  used. 

But  whether  or  not  we  are  entitled  to  invoke  a  technical 
estoppel  against  this  sort  of  conduct  on  the  part  of  the  defend- 
ants, we  do  submit  that  that  is  not  the  sort  of  conduct  which, 
coming  from  a  great  municipality,  should  receive  the  approval 
of  a  court  of  equity;  and  further,  that  upon  these  facts,  and  aside 
from  other  important  considerations  to  which  I  shall  call  your 
attention,  the  court  would  be  amply  justified  in  finding  that  this 
property  was  used  and  was  useful  during  each  of  these  years. 

It  would  be  difficult  to  imagine  a  case  where  the  conduct  of 
the  parties  more  conclusively  indicated  the  existence  of  certain 
facts  than  does  the  conduct  of  the  parties  here  indicate  that  this 
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property  was  both  used  and  useful  during  these  eight  years,  but  it 
is  lightly  suggested  now  that  we  could  and  should  have  sold  the 
property  before  1907.  In  connection  with  that  suggestion,  I  think 
it  important  to  quote  from  the  testimony  of  Ilazen  and  Eastman. 
Mr.  Greene  called  your  attention  to  a  part  of  Hazen's  testimony, 
but  his  quotations  were  from  the  abstract,  and  not  from  the 
transcript.  I  think  the  transcript  presents  the  matter,  the  sub- 
stance of  which  he  quoted,  in  much  more  satisfactory  form,  and 
I  prefer  to  quote  from  that,  and  particularly  with  reference  to 
Hazen's  testimony,  a  portion  of  his  examination  conducted  by 
your  Honor,  which  it  seems  to  me  can  leave  no  doubt  as  to 
Hazen's  opinion  regarding  the  propriety,  and  indeed  the  necessity, 
of  retaining  and  using  the  Merced  lands.     I  begin  at  page  8497: 

"THE  MASTER:  Q.  At  page  8344.  you  state  that  you  con- 
sider 'the  whole  of  the  2500  odd  acres  a  necessary  part  of  the 
land  in  use  for  supplying  water  for  domestic  purposes,  and  that 
no  part  of  that  should  be  allowed  to  go  out  of  use  as  long  as  it 
is  counted  a  regular  source  of  supply;  the  object  of  that  land 
is  of  course  to  protect  the  quality  of  the  water.  If  there  is  any 
criticism  to  be  made  it  is  that  the  company  does  not  own  enough.' 
*  *  *  Later  on,  in  response  to  my  question,  you  stated  that 
the  typhoid  bacillus — and  that  would  include,  I  presume,  the 
amoeba — is  the  only  pathogenic  bacillus  you  have  to  look  out 
for  in  watershed  matters? 

(8498)  "A.  I  would  not  quite  accept  that.  That  is  quite 
a  long  story.  The  quality  of  the  water  seems  to  affect  the  health 
of  the  community  and  the  death  rate  quite  outside  of  the  typhoid 
rate.  And  by  the  amoeba  I  presume  you  mean  the  tropical 
dysentery  ? 

"Yes. 

"A.  I  don't  suppose  that  is  an  element  in  the  situation  here; 
if  it  is,  I  have  not  heard  of  it.  I  have  not  thought  of  it  being 
possible  here. 

"Q.     They   have   it   in   Chicago   sometimes. 
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''A.     I  am  afraid  I  am  not  very  well  posted,  then. 

"Q.  Well,  I  thought  you  were  going  to  answer  the  question 
I  wanted.  I  understand  that  so  far  as  the  pathogenic  bacteria 
are  concerned,  the  Lake  Merced  sands  will  keep  them  from  the 
water,  except  as  they  might  be  washed  over  the  surface. 

"A.  I  think  that  is  probably  true.  As  far  as  the  drainage 
actually  goes  through  the  fine  sand,  there  is  not  a  danger  of  that 
passing.  The  amoeba  is  said  to  go  through  the  sand,  but  I  don't 
think  the  typhoid  germ  would.  I  don't  know  so  much  about 
the  amoeba. 

"Q.  If  that  is  so,  from  the  standpoint  of  any  germs  that 
might  be  collected  on  the  watershed,  it  does  not  seem  to  me  to 
make  any  difference  whether  it  is  densely  inhabited  or  not, 
because  if  the  sewers  were  there  and  leaked,  they  would  be 
filtered;  any  contamination  of  that  character  would  be  prevented 
from  going  into  the  water. 

"A.  Of  course,  it  is  true  that  you  can  take  straight  sewage 
and  sterilize  it  and  people  can  drink  it  and  not  get  typhoid  fever; 
as  a  scientific  proposition,  that  can  be  done,  but  as  a  practical 
water  supply  business,  I  don't  like  to  recommend  people  to  use 
water  from  an  area  where  there  is  too  much  population.  I  would 
say  that  there  was  too  much  population  on  the  Merced  area  now. 

(8499)  "Q.  You  said  after  that,  when  I  asked  you  what 
else  there  was  to  look  out  for,  you  said :  '  Well,  for  one  thing, 
water  draining  a  region  of  that  kind  will  carry  more  nitrogen, 
and  it  becomes  less  desirable  for  domestic  supply.'  Does  that 
apply  to  populated  regions?      A.    Yes. 

"Q.     And  wouldn't  it  apply  to  unpopulated  regions,  too? 

"A.  No.  The  nitrogen  conies  from  human  fecal  matters 
that  get  into  the  soil  from  the  lodgings  of  cesspools,  for  instance. 
Aside  from  the  possibility  of  carrying  pathogenic  bacteria,  water 
supplies  drawn  from  thickly  inhabited  areas  deteriorate  materially 
in  quite  a  number  of  other  ways  than  from  increasing  population. 
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"Q.  So  on  that  ground  alone  you  would  advise  the  company 
to  retain  the  entire  area  so  long  as  it  is  used  as  a  source  of  supply? 

"A.     I  would,  yes. 

"Q.     Even  if  the  other  was  not  valid? 

"A.  Even  if  the  other  was  not  valid;  that  is  to  say,  if  there 
was  not  any  risk  of  transferring  pathogenic  bacteria. 

"MR.  SEARLS:  Q.  In  view  of  the  relatively  sparse  popula- 
tion to  the  west  of  Twin  Peaks  at  the  present  time,  do  you  think 
there  would  have  been  any  thickly  settled  population  on  the 
Merced  ranch,  even  if  it  had  been  subdivided  and  sold  off  as  a 
residence  district? 

"A.  T  think  there  is  altogether  too  much  population  on  the 
Merced  area  for  the  good  of  the  supply  at  the  present  time.  Mr. 
Searls;  that  is,  on  the  part  of  the  area  which  the  company  does 
not  own.     I  think  if  the  company  had  sold  off  part  of  it,  there 

would  have  been  more  population  than  there  is." 

####*     ### 

(8345)  "THE  MASTER:  Q.  Is  the  idea  of  including  all  that 
land  to  protect  the  supply,  or  to  control  the  supply? 

"A.     To  protect  the  supply. 

"Q.  How  about  those  vegetable  gardens  that  are  on  there, 
don't  they  pollute  the  supply?  We  have  noticed  in  our  trips  that 
practically  the  entire  rancho  is  covered  with  vegetable  gardens 
and  manure. 

"A.  It  no  doubt  has  a  slight  tendency  that  way,  but  that 
tendency  is  very  much  less  than  having  houses  built  upon  it, 
very  much  less. 

"Q.     Even  with  an  adequate  sewerage  system? 

"A.     Even  with  an  adequate  sewerage  system. 

"Q.     Why  is  that? 

"A.  Because  there  is  so  much  less  human  population  that 
goes  with  it. 

"MR.  SEARLS:  Q.  How  would  the  human  contamination 
reach   the   water,    if   the   lake,   itself,   were   properly  fenced   off, 
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with  a  reasonable  margin,  assuming  that  you  had  proper  sewer 
installation  ? 

"A.  The  sewer  connections  are  never  water-tight,  Mr.  Searls; 
I  cannot  speak  in  detail  as  to  the  construction,  but  to  build  the 
sewers  entirely  water-tight,  if  it  could  be  done,  would  involve  an 
expense  two  or  three  times  as  much,  at  least,  as  is  ordinarily 
spent  in  sewers.  Practically,  it  is  not  done.  I  have  known  only 
very  few  (8346)  places  where  it  has  been  attempted.  The  sewers 
will  leak  into  the  sand,  the  sand  is  pervious,  and  the  seepage  gets 
into  the  supply,  because  most  of  the  supply  there  is  underground 
water. 

"Q.  The  seepage  would  be  very  small  from  the  sewers, 
wouldn't  it? 

"A.  Oh,  it  is  not  so  small.  It,  of  course,  depends  on  how 
much  they  leak.    They  are  apt  to  leak  a  good  deal. 

"Q.  You  contend  that  there  would  be  enough  leakage  from 
the  sewers  to  seep  down  through  the  sand  and  to  get  away  under 
the  lake  and  come  up  through  the  lake  in  the  water  supply?" 

Now,  there  cannot  be  any  doubt  that  Mr.  Hazen  is  speaking 
of  a  condition  which  would  exist  in  the  event  that  that  area  was 
occupied  by  population. 

"A.  That  is  the  idea.  There  may  be  surface  drainage;  there 
are  at  times,  though,  heavy  rains ;  of  course,  these  ditches  were 
intended  to  divert  that,  and  I  presume  they  do,  ordinarily;  still 
there  is  a  risk  in  that,  so  that  in  my  judgment,  no  additional 
population  should  be  permitted,  so  long  as  it  is  kept  in  use  for 

domestic  purposes." 

*****     *** 

(8350)  "THE  MASTER:  Q.  Wouldn't  there  be  leaking  in 
those  sewers? 

"A.  You  can  build  cast  iron  sewers  with  lead  joints  so  that 
they  are  pretty  near  water-tight;  you  can  build  them  just  like 
water  pipes.  I  have  built  sewers  that  way,  where  they  had  to  be 
built  through  a  water  supply,  sometimes." 
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I  want  to  stop  for  a  moment,  if  your  Honor  please,  to  point 
to  this  answer,  showing  the  absolute  honesty  of  the  witness,  show- 
ing his  habit  not  to  blink  when  he  is  asked  any  question,  no 
matter  whether  the  answer  is  going  to  help  the  side  which  employs 
him  or  not. 

(8352)  "THE  MASTER:  Q.  Pollution  is  entirely  from  human 
sources,  is  it  not,  human  excretions?       A.     Yes. 

"Q.     That  is  to  say,  it  is  not  garbage?       A.    No. 

"Q.  Of  course,  one  would  not  like  to  think  of  garbage  being 
thrown  on  the  watershed,  but  it  could  not  do  any  harm,  could  it? 

"A.  I  think  the  danger  of  causing  disease  is  pretty  remote; 
one  would  not  like  to  have  it  done ;  as  you  say  one  would  not  like 
to  think  of  it ;  it  ought  to  be  objected  to. 

"Q.  If  you  can  conceive  of  the  Merced  Rancho  being  filled 
with  dwellings,  and  if  it  had  an  adequate  cast-iron  pipe  sewer 
system,  there  would  be  no  chance  of  pollution? 

"A.  It  might  possibly  be  done,  but  the  quality  of  the  water 
would  deteriorate;  I  don't  think  it  ought  to  be  continued  in  use 
that  way." 

It  would  seem  to  be  a  fair  statement,  from  this  testimony, 
that  it  was  Mr.  Hazen's  opinion  that  there  was  more  than  a 
possibility  that  pathogenic  germs,  which  had  filtered  into  the 
sand,  might  find  their  way  into  the  lake.  He  made  the  further 
suggestion  that  water  draining  from  a  populated  region  will  carry 
more  nitrogen  and  that  it  becomes  less  desirable  for  domestic 
supply,  and  again,  that  aside  from  the  possibility  of  carrying 
pathogenic  bacteria,  water  drawn  from  thickly  inhabited  areas 
deteriorates  materially  in  quite  a  number  of  ways.  And  then  he 
said,  in  answer  to  your  Honor's  question,  that  on  that  ground 
alone  he  would  advise  the  company  to  retain  the  entire  area  so 
long  as  Merced  is  used  as  a  source  of  supply. 

Hazen  has  made  a  particular  study  of  sanitation  as  affecting 
water  supply,  and  no  one  is  probably  better  equipped  than  he  is  to 
express  an  opinion  upon  the  subject  we  are  now  considering.     It 
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seems  to  me,  however,  that  we  are  not  entirely  dependent  upon 
the  opinions  of  others  with  reference  to  the  propriety  of  excluding 
population  from  an  area,  the  drainage  from  which  is  to  be  used 
for  a  domestic  water  supply.  Our  own  sense  of  the  fitness  of 
things  tells  us  that  that  is  a  prudent  thing  to  do,  and  there  is  in 
the  testimony  a  very  pat  illustration  of  the  wisdom  of  that  policy. 

Eastman  was  examined  by  Mr.  Searls  regarding  measures 
which  might  have  been  taken  for  the  protection  of  the  Merced 
water  in  the  event  that  a  much  more  constricted  area  had  been 
used  by  the  company.  I  quote  from  his  testimony,  beginning 
at  page  10,972: 

''MR.  SEARLS:  Q.  Is  it  your  personal  opinion  that  if  they 
[referring  to  the  Merced  lands]  were  sold  off  for  residential  pur- 
poses, and  proper  restrictions  were  made  as  to  the  character  of 
the  sewers  which  should  be  installed  in  that  tract,  that  the  danger 
of  pollution  would  be  any  greater  than  it  would  be  under  agri- 
cultural cultivation,  having  in  mind  the  statement  which  you 
have  just  made  as  to  the  lack  of  surface  run-off  and  the  purifica- 
tion by  infiltration  of  the  water  of  all  organic  matter? 

"A.  That  is  really  a  technical  question.  My  own  judgment 
would  be  that  the  danger  would  be  very  much  in  excess  of  the 
present  danger;  if  human  habitations  were  brought  onto  the 
watershed  so  as  to  cover  the  entire  area  outside  that  line,  I  should 

think  the  hazard  would  be  very  substantially  greater." 

*####     ### 

(10973)  "Q.  And  if  the  company,  instead  of  running  the  big 
fence  it  has  around  the  tract,  should  run  that  fence  around  the 
tract  in  question — by  that  I  mean  around  the  boundaries  of  the 
excluded  land — it  is  probable  that  it  would  keep  casual  intruders 
from  getting  too  close  to  the  borders  of  the  lake,  just  as  it  does  now? 

"A.  Trespassers  could  be  kept  away  from  the  borders  of  the 
lake,  but  I  should  think  that  very  large  expenditures  would  be 
necessary  in  order  to  protect  the  lakes  in  the  way  of  sewage 
system  and  diversion  works  over  and  above  what  now  exist  there 
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to  make  it  practicable  to  use  the  water  of  the  lakes,  and  also 
to  permit  that  extent  of  human  habitation  so  near  the  lakes. 
I  have  in  mind,  Mr.  Searls,  the  condition  of  the  water  of  Lobos 
Creek.  It  is  very  badly  contaminated  with  typhoid-carrying 
bacilli.  The  water  in  Lobos  Creek  is  very  much  clearer  than 
the  water  in  the  Merced  lakes,  and  there  is  not  at  Lobos  Creek 
any  surface  run-off  at  any  time  of  the  year;  that  water  all  comes 
along  the  creek  through  infiltration;  the  general  character  of  the 
watershed  is  the  same  as  the  (10974)  character  of  this  watershed. 
It  has  the  general  character  of  development  and  habitation  on 
the  watershed  that  you  have  asked  me  to  assume  in  this  case  for 
that  period  of  years.  The  contamination  at  Lobos  Creek  is 
undoubtedly  the  result  of  broken  sewers  throughout  the  Richmond 
district. 

"Q.  And  also  a  very  dense  population  on  the  southerly 
boundary  of  the  stream,  houses  built  right  out  to  the  edge  of  the 
ravine  through  which  the  streams  run.  are  there  not? 

"A.  Those  houses  are  all,  of  course,  connected  to  the  city 
sewer  system ;  the  water  of  the  Lobos  Creek  was  very  badly 
contaminated  before  these  houses  existed  so  close  to  the  creek, 
Mr.  Searls;  I  think  that  all  of  the  development  north  of  Lake 
Street,  substantially  all  of  it,  is  in  the  past  seven  or  eight  years. 

"Q.  When  did  this  typhoid  pollution  of  which  you  speak 
take  place? 

"A.  A  good  many  years  ago.  I  know  that  we  had  bac- 
teriological examinations  made  in  1908,  and  it  showed  a  very 
high  state  of  contamination. 

"Q.  That  entire  watershed  has  been  practically  unprotected, 
hasn't  it? 

"THE  MASTER:     In  what  way? 

"MR.  SEARLS:  Either  cast  iron  sewer  pipe,  or  any  restric- 
tions at  all? 

"A.     I  do  not  believe  there  are  any  restrictions  in  that  part 
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of  the  city,  other  than  the  standard  sewer  system  the  city  has  in 
other  parts  of  the  city. 

"MR.  GREENE:  Of  course,  you  know  on  one  side  of  Lobos 
Creek  it  drains  in  the  Presidio,  Mr.  Searls. 

"MR.  SEARLS:  Yes,  the  Marine  Hospital,  among  other 
things;  it  is  very  possible  that  your  typhoid  may  have  come 
from  that  source,  isn't  it? 

"A.  The  waters  of  Lobos  Creek  are  fed  into  it  all  the  way 
down  the  stream  from  the  sands,  starting  at  (10975)  the  Marine 
Hospital  and  going  toward  the  ocean  for  about  a  mile;  samples 
were  taken  at  the  various  springs  that  feed  into  the  creek,  and 
they  were  all  found  to  be  very  badly  contaminated." 

I  don't  know  whether  my  recollection  of  the  situation  is 
correct;  Mr.  Sharon  will  correct  me  if  it  is  not;  I  have  no  doubt 
your  Honor  is  familiar  with  it.  but  it  is  my  recollection  that 
Lobos  Creek  does  not  extend  up  to  the  Marine  Hospital;  that  it 
begins  a  long  distance  from  the  Marine  Hospital.  How  far,  Mr. 
Sharon,  at  least  half  a  mile? 

MR.  SHARON :    Four  or  five  blocks,  I  should  say. 

MR.  McCUTCHEN: 

"MR.  GREENE:  Q.  You  might  state,  for  Mr.  Searls'  benefit 
while  you  are  on  it  the  way  in  which  that  creek  is  fed;  I  mean, 
is  it  fed  by  springs  or  by  seepage  which  you  cannot  distinguish? 

"A.  It  is  fed  by  seepage  which  you  cannot  distinguish  all 
the  way  along  the  creek,  except  in  some  cases  where  a  good  deal 
more  water  comes  out  than  at  others,  and  that  sort  of  bubbles 
up  and  indicates  the  existence  of  springs  underneath  the  flow  line 
of  the  creek.  Substantially  all  of  that  water  comes  in,  though, 
from  the  Richmond  side  of  the  stream;  there  is  practically  nothing 
that  comes  in  from  the  government  side;  that  was  one  of  the 
reasons  the  government  has  always  been  so  anxious  to  acquire 
the  company's  half  of  the  stream. 

"MR.  SEARLS:  I  may  be  mistaken  in  this,  but  aren't  there 
well  defined  underground  water  channels  in  the  Richmond  district 
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there  which  have  fed  this  creek?  Weren't  they  recognized  Dy- 
vour geologists  some  years  ago?  It  seems  to  me  that  I  have  seen 
reports  somewhere  as  to  that. 

"A.  It  is  pretty  well  established  that  there  are  very  much 
larger  quantities  of  water  that  percolate  into  the  creek  at  about 
Fourteenth  Avenue ;  from  Fourteenth  Avenue  toward  the  ocean 
there  is  water,  that  comes  in  all  the  way  along,  but  not  nearly  so 
much  as  in  that  immediate  vicinity;  a  very  large  percentage 
comes  in  from  about  Tenth  Avenue  to  Fourteenth." 

MR.  SEARLS:  By  the  way,  Mr.  McCutchen,  the  Marine 
Hospital  is  situated  right  opposite  Thirteenth  Avenue. 

MR.  McCUTCHEN:  There  is  not  any  question,  if  you  have 
ever  been  out  there,  that  Lobos  Creek  gushes  out  of  the  sand 
quite  a  long  distance  from  the  Marine  Hospital,  and  if  any  of 
this  pollution  that  you  speak  of  comes  from  the  Marine  Hospital, 
it  must  reach  the  creek  after  it  has  traveled  four  or  five  blocks 
through  sand  identical  with  the  sand  at  Lake  Merced. 

In  this  connection,  I  wish  to  call  attention  to  the  fact  that 
O'Shaughnessy's  only  criticism  of  the  conduct  of  the  company 
with  reference  to  the  Merced  lands  was  that  it  permitted  manure 
to  be  deposited  upon  them.  I  do  not  know  whether  there  is  any 
evidence  in  the  record  other  than  Dillman's  as  to  the  distance 
from  the  lake  shore  to  the  nearest  deposit  of  manure.  He  testified 
that  the  nearest  deposit  of  manure  was  about  a  half  mile  from 
the  lakes.  The  city  now  says,  however,  that  we  should  have  sold 
this  land,  and  presumably  upon  the  understanding  that  a  strip 
not  more  than  one  hundred  and  fifty  feet  in  width  around  the 
lake  shore  should  have  been  reserved.  In  other  words,  that 
improvements  of  all  kinds  should  have  been  permitted  to  reach 
within  one  hundred  and  fifty  feet  of  the  lakes.  This,  in  connec- 
tion with  Eastman's  testimony  which  I  have  just  quoted,  may 
possibly  be  of  aid  to  your  Honor  in  determining  the  question 
which  seemed  to  be  in  your  mind  when  this  matter  was  discussed 
the  other  day.    It  may  be  that  the  deposit  of  manure  a  half  mile 
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from  the  lakes  would  not  result  in  serious  pollution,  but  the 
proposition  which  the  city  now  makes  is  that  we  should  have 
disposed  of  this  property,  and  that  the  grantees  should  have  had 
the  right  to  erect  improvements  within  one  hundred  and  fifty  feet 
of  the  lakes,  besides  constructing  sewers  along  all  thoroughfares. 
There  can  be  no  doubt,  in  view  of  the  facts  with  reference 
to  the  Lobos  Creek  situation,  that  the  danger  from  pollution,  if 
Mr.  Searls'  plan  or  O'Shaughnessy's  plan  had  actually  been 
adopted,  would  have  been  infinitely  greater  than  arose  from  the 
use  of  the  land  for  vegetable  growing;  indeed  there  can  be  no 
comparison.  O'Shaughnessy  is  speaking  in  a  way  for  the  city, 
but  with  the  knowledge  of  the  Lobos  Creek  experience,  a  public 
officer  who  would  advise  such  a  course  would  certainly  assume 
a  very  large  responsibility. 

The  material  through  which  water  reaches  Lobos  Creek  is 
identical  with  the  material  through  which  waters  reach  Lake 
Merced.  The  situations  are  as  identical  as  two  situations  can 
possibly  be.  Mr.  Searls,  in  the  examination  of  Eastman,  called 
attention  to  the  fact  that  the  Lobos  Creek  territory  was  occupied 
by  a  dense  population,  but  that  is  exactly  the  thing  that  the  city 
now  says  it  would  not  object  to  upon  the  Merced  lands.  However, 
that  does  not  at  all  meet  the  situation  as  it  exists  with  reference 
to  Lobos  Creek.  It  is  not  in  the  record,  but  I  am  sure  Mr.  Searls 
will  be  quite  willing  to  admit  that  fifteen  or  eighteen  years  ago 
the  city  of  San  Francisco,  through  its  Board  of  Health,  condemned 
the  waters  of  Lobos  Creek  and  would  not  permit  them  to  be  used 
for  supplying  San  Francisco  because  of  the  pathogenic  germs 
which  they  carried,  and  it  will  not  be  claimed  that  at  that  time 
the  population  on  that  watershed  was  very  large.  It  is  all  very 
well  to  say  that  cast  iron  sewers  with  lead  joints  could  have  been 
laid  and  that  the  possibility  of  leakage  would  have  been  entirely 
done  away  with,  but  we  know  that  in  actual  practice  these  ideal 
things  do  not  happen;  and  I  submit  that  neither  the  counsel  on 
the  other  side,  nor  the  City  Engineer,  notwithstanding  all  of  the 
assurances  that   might  be   given  that  the   sewers  in  the   district 
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were  water-tight,  would  want  to  themselves  drink,  or  have  their 
children  drink,  the  run-off  from  the  Merced  Rancho  if  those  lands 
were  occupied  by  a  dense  population. 

The  situation  in  the  Lobos  Creek  district  twenty  odd  years  ago 
was  a  duplication  of  the  conditions  that  exist  at  Lake  Merced 
today.  For  many  years  the  waters  of  Lobos  Creek  were  used 
for  the  purpose  of  supplying  San  Francisco,  with  water.  They 
were  potable  and  in  every  way  satisfactory,  but  in  the  course  of 
time  people  began  to  build  residences  upon  the  watershed  which 
drained  into  the  creek.  At  first  those  houses  were  few  in  number, 
but  they  multiplied  as  the  years  went  by  and  in  the  course  of 
time  the  water  as  a  result  was  found  to  carry  pathogenic  germs 
to  such  an  extent  as  that  it  was  no  longer  safe  to  use  it  for 
domestic  purposes.  That  that  situation  came  about  as  the  direct 
result  of  habitation  on  the  watershed  does  not  admit  of  question 
for  a  moment,  and  as  I  have  said,  with  that  experience  before 
us,  no  one  worthy  of  occupying  a  public  office  would  advise  the 
city  to  take  the  risk  of  using  the  run-off  from  a  similar  water- 
shed if  that  watershed  were  occupied  for  residential  purposes. 

MR.  SEARLS:  The  only  thing  there  I  do  not  admit  is  that 
the  formation  in  the  Richmond  district  is  exactly  the  same  as  it 
is  on  the  Merced  Rancho.     I  do  not  think  it  is. 

MR.  McCUTCHEN:  His  Honor  knows  the  two  districts  as 
well  as  anybody,  and  as  well  as  all  the  experts  who  could  be 
imported  here  to  testify,  and  we  know  that  the  districts  are 
made  up  of  sand  dunes  and  nothing  else. 

It  is  quite  apparent  that  on  territory  which  has  not  been 
saturated  with  pathogenic  germs  or  other  material  which  would 
result  in  pollution,  if  such  territory  is  sandy  the  deposit  of  such 
germs  in  small  quantities  would,  through  filtration,  be  rendered 
harmless.  That  unquestionably  was  the  situation  at  Lobos  Creek 
when  the  territory  first  began  to  be  settled.  On  the  other  hand, 
as  population  increased,  as  the  number  of  residences  and  sewers 
increased,  as  the  pollution  multiplied,  the  ground  became  more 
and  more  saturated,  the  pollution  increasing  with  the  increasing 
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use  of  the  territory.  It  is  probably  true  that  in  the  early  period 
of  the  use  of  the  Merced  property  now  in  dispute,  germs  deposited 
at  a  distance  might  not  be  immediately  transferred  to  the  lake. 
Hazen  expresses  some  doubt  as  to  this  immediate  transference. 
But  with  the  increased  population,  avenues  of  approach  to  the 
lake  would  be  established  and  the  objectionable  matter  which 
would  result  in  pollution  and  disease  would  eventually  reach 
Lake  Merced  in  the  same  way  and  for  the  same  reason  that  the 
same  pollution  has  now  reached  Lobos  Creek. 

The  suggestion  that  we  should  have  disposed  of  the  lands 
suggests  the  question  which  your  Honor  put  to  Mr.  Searls  during 
his  argument.  It  is  whether,  everything  considered,  these  lands 
could,  during  the  years  in  controversy,  or  prior  to  the  first  of 
them,  have  been  alienated  by  the  plaintiff  so  as  to  vest  in  its 
grantee  a  title  freed  and  discharged  from  the  public  use  with 
which  the  parties  to  these  suits  had  agreed  they  were  impressed. 
I  say  had  agreed,  because  the  treatment  which  both  of  the 
parties  gave  to  the  subject  clearly  amounts  to  an  agreement, 
or  an  understanding,  which  is  the  same  thing,  that  the  properties 
were  actually  in  use  and  were  useful. 

In  view  of  the  conduct  of  the  parties,  if  one  contemplating 
the  purchase  of  the  Merced  lands  had  come  to  your  Honor  after 
the  beginning  of  any  one  of  these  fiscal  years  and  had  informed 
you  that  the  Spring  Valley  Water  Company  had  offered  to  sell 
him  these  lands  for  a  consideration  much  less  than  their  market 
value,  and  had  asked  you  whether  under  the  circumstances  he 
could  afford  to  accept  a  deed  and  pay  the  purhase  price,  there 
can  be  no  doubt  about  what  your  answer  would  have  been. 
Counsel  may  say  that  under  those  circumstances  it  would  have 
been  the  prudent  thing  for  you  to  say  that  the  question  was  not 
entirely  free  from  doubt  and  that  your  client  would  better  not 
purchase,  but  I  am  rather  inclined  to  think  that  you  would  have 
said  to  him,  unequivocally,  that,  aside  from  other  considerations, 
the  conduct  of  the  owner  of  this  property  and  the  city  could 
leave  no  doubt  on  the  question  whether  or  not  the  property  was 
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charged  with  a  public  use,  and  if  he  accepted  a  deed  and  paid 
the  consideration,  he  would  be  required  to  devote  the  property 
to  the  use  of  supplying  San  Francisco  with  water.  I  cannot 
conceive  how,  after  the  beginning  of  any  one  of  these  fiscal  years, 
this  plaintiff  could  have  made  even  a  plausible  claim  that  the 
property  was  not  in  public  use. 

We  must  not  forget  that  we  are  discussing  this  subject  after 
the  fact.  I  suppose  it  may  be  possible  for  a  municipality  to  so 
conduct  itself  with  reference  to  a  property  that  has  been  or  is 
claimed  to  have  been  in  public  use  as  to  relieve  it  from  that  use, 
but  the  attitude  of  San  Francisco  toward  this  property  at  all 
times  up  to  the  expiration  of  the  last  of  these  fiscal  years  clearly 
indicated  that  the  property  was  impressed  with  a  public  use. 
There  can  be  no  doubt  as  to  the  result  of  any  proceeding  that 
might  have  been  instituted  by  this  company  after  the  beginning 
of  any  one  of  these  fiscal  years  for  a  judgment  relieving  the 
property  from  the  public  use.  No  court  would  have  hesitated  a 
moment,  under  the  circumstances,  in  finding  and  adjudging  that 
the  property,  at  any  rate  for  the  fiscal  year  in  question,  was 
impressed  with  a  public  use. 

Just  one  more  suggestion  with  reference  to  the  Merced 
situation.  0 'Shaughnessy  stated  to  the  Board  of  Supervisors, 
in  his  report  with  reference  to  the  properties  of  the  company 
which  should  be  acquired  by  the  city,  that  the  Merced  situation 
was  a  very  complex  one  and  his  advice  was,  after  mature  delibera- 
tion, that  the  city  should  acquire  about  eight  hundred  acres, 
including  the  water-covered  area.  It  would  have  been  interesting 
for  0 'Shaughnessy  to  tell  us,  in  view  of  his  expressions  on  the 
subject,  why  he  wanted  the  triangular  piece  of  land  between  the 
two  lakes.  Looking  at  the  situation  as  we  know  it,  it  is  difficult 
to  understand  why  that  was  necessary  for  the  protection  of  the 
water  supply  while  other  portions  of  the  Merced  area  are  entirely 
unnecessary  to  accomplish  that  result.  This  only  serves  to 
emphasize  that  there  was  some  reason,  which  0 'Shaughnessy  did 
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not  disclose,  which  brought  about  the  complex  situation  with 
reference  to  the  Merced  properties. 

This  also  emphasizes  the  fact  that  when  0 'Shaughnessy  made 
his  segregation  he  was  looking  to  the  future  and  to  a  time  when 
the  Merced  supply  would  only  be  used  in  emergencies.  It  is 
unthinkable  that  if  he  had  been  looking  to  the  present  he  would 
have  selected  the  Merced  area  which  he  did  actually  select.  If  he 
had  made  a  segregation  with  a  view  to  the  immediate  use  of  the 
Merced  lakes  for  a  domestic  supply,  and  had  for  any  reason 
confined  that  segregation  to  eight  hundred  and  odd  acres,  he 
would  have  distributed  around  the  margin  of  the  lakes  an  acreage 
equivalent  to  that  which  he  selected  between  the  two  lakes ;  that 
is  to  say,  he  would  have  reserved  a  strip  of  land  around  the 
margin  of  the  lakes,  which  in  the  aggregate  would  have  equalled 
in  area  the  compact  body  between  the  two  lakes.  There  is  no 
logic  or  Thyme  or  reason  in  such  a  segregation  as  0  'Shaughnessy 
made  if  the  purpose  was  to   obtain  an  immediate  water  supply. 

We  have  here,  in  effect,  a  statement  by  0 'Shaughnessy  that 
the  triangular  piece  of  land  between  the  two  lakes  was  actually 
used  and  was  useful  during  the  years  in  controversy  in  supplying 
the  city  with  water.  Why  that  was  in  use  and  was  useful  it 
would  have  been  interesting  for  0 'Shaughnessy  to  tell  us,  in  view 
of  his  statement  that  not  an  acre  of  any  other  part  of  the  Merced 
Rancho  was  in  use. 

Although  0 'Shaughnessy  knows  more  about  water  supply  than 
those  of  us  who  are  concerned  with  this  discussion,  it  requires 
something  more  than  his  mere  statement  to  convince  us  that  the 
land  between  the  lakes  was  in  use  while  no  other  part  of  the 
rancho  was  in  use.  And  because  he  is  familiar  with  water  supply 
problems,  it  does  not  lie  with  him  to  tell  us  that  it  would  be  a 
desirable  thing  to  have  houses  abutting  on  those  lakes  or  within 
one  hundred  and  fifty  feet  of  them  on  all  sides,  if  the  waters  of 
the  lakes  are  to  be  constantly  used  for  domestic  purposes,  and  I 
say  this  without  regard  to  the  kind  of  sewers  that  might  be  laid. 

Complainant  rests. 


